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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued un- 
der regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy, 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 et seg.), the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et sey.), and the 
United States Warehouse Act (7 U.S. C. 1946 ed. Chapter 10). 


The decisions published are numbered serially, in the order in which 
they appear herein, as ‘‘Agricalture Decisions’’. They may be cited by 
giving the volume and page, for iJlustration, thus: 1 A. D. 472. It is 
unnecessary to cite the docket or decision number. Prior to 1942 
the Secretary’s decisions were identified by docket and decision num- 
bers, for example, D—578; S. 1150. Such citation of a case in these 
volumes generally indicates that the decision is not published in the 
Agriculture Decisions. 


Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

A yearly Index-Digest and Subject Index, list of decisions reported, 
table of statutes, orders, etc., cited and construed, and statistical and 
other tables will be found in No. 12 (December) issue of the Agri- 
cultural Decisions. 

Copies of monthly issues beginning with January 1942 of the deci- 
sions will be made available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 2995) 


In re Qureensporo Farm Propucts, Inc. AMA Doc. No. 27-107, 
Decided December 3, 1951. 


Dismissal of Motions to Dismiss 


Since amended petition meets respondent’s objections to the original petition, 
respondent’s motions to dismiss are dismissed as moot. 


Mr. Harry Polikoff, of New York, for petitioner. Mr. Julius C. Krause for Pro- 
duction and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING MOTIONS TO DISMISS AS MOOT 


Since the filing of a “Further Motion To Dismiss Petition, As 
Amended” by the respondent on October 17, 1951, the petitioner filed 
an amended petition on November 9, 1951, which the respondent has 
stated is not subject to the defects of the former petitions filed. 

Consequently, there is no need for any ruling by me on the respond- 
ent’s prior motions to dismiss and they are dismissed as moot. 


(No. 2996) 


In re Centra, Damy Propucrs Company. AMA Doc. No. 5-1 
Decided December 6, 1951. 


Dismissal of Application for Interim Relief for Failure to Show 
Extraordinary Situation 


Where the granting of an application for interim relief in a proceeding under 
section 8c (15) (A) of the act would temporarily deprive many producers 
of the protection and provisions of the order to which they have been held 
entitled upon the basis of the promulgation record, such application should 
be granted only in an extraordinary situation, and in the absence of a showing 
that such extraordinary situation exists, the application is denied. 


Dismissal of Application for Interim Relief for Failure to Show Unfair 
Competitive Position Resulting From Amendment to Order No. 5 


Where petitioner in a proceeding under section 8c (15) (A) of the act attacked 
an amendment to the Oklahoma City milk order which extended the market- 


1491 








1492 AGRI. MKTG. AGREEMENT ACT OF 1937 


Cite as 10 A.D. 1491 


ing area on the ground that it placed petitioner in an “unfair competitive 
position” in all of the territory it serves outside the marketing area, and 
petitioner requested interim relief from such amendment without alleging 
that petitioner, before the amendment, purchased its milk supply at a price 

. competitive with other dealers outside the marketing area, the application 
for interim relief is denied. 


Dismissal of Application for Interim Relief for Failure to Establish Lack 
of Evidence in Support of Amendment to Order No. 5 


Where petitioner in a proceeding under section 8c (15) (A) of the act attacked 
a provision of the Oklahoma City milk order which increased Class II milk 
price on the ground that the hearing record is devoid of any evidence which 
would warrant the increase, and petitioner requested interim relief from 
such amendment on the ground that it cannot pass on to its consumers any 
increased costs, the Judicial Officer denied the request for interim relief 
since it contains no allegation that petitioner cannot afford to pay the in- 
creased Class II price, but instead merely claims that petitioner will have 
to bear a higher cost. 


McInnis, Thompson and Sullivan, of Oklahoma City, Oklahoma, for petitioner 
Mr. Webster P. Maxson for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DENIAL OF REQUEST FOR INTERIM RELIEF 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933) as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S. C. 601 e¢ seg.). The petitioner, a handler under 
the order regulating the handling of milk in the Oklahoma City 
marketing area, complains of two recent amendments to the order, 
one extending the marketing area regulated to include seven additional 
townships in northern Pottawatomie County and the other adding an 
alternative formula for computing the Class II price. 

The petition alleges that the amendment extending the marketing 
area is not supported by the facts and is not in accordance with law. 
The petition also states that the petitioner operates a plant in Shawnee, 
Oklahoma, the principal urban center in the additional regulated area, 
and that in some of the territory serviced from this plant the petitioner 
must compete with dealers whose principal business is elsewhere and 
who get their milk supply at a substantially lower cost than the Okla- 
homa City price under the order. The petition contends that this 
will result in the petitioner being placed in an “unfair competitive 
position in all of the territory it serves outside of Pottawatomie 
County.” 

As to the objections against the addition of an alternative formula 


3The amending order was effective November 1, 1951, and appears in 16 F. R. 11048. 
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CENTRAL DAIRY PRODUCTS COMPANY 1493 
Cite as 10 A.D. 1491 


for computing the Class II price, the petition alleges that the record is 
devoid of any evidence justifying an increase in the Class II price. 

Accompanying the petition is an application for interim relief. 
The application asserts that the petitioner will suffer irreparable 
injury unless the effectiveness of the two contested amendments is 
stayed pending the outcome on the merits. The application states 
that the petitioner will have to pay the order price for milk received 
at its plant in Shawnee, Oklahoma, but that it is in competition with 
other dealers not regulated by the order, or any order, with respect to 
distribution from this plant in outlying territory not included in the 
marketing area. The application claims that these dealers acquire 
milk at a cost substantially lower than under the order and that the 
petitioner will either have to give up this business or suffer a loss in 
meeting the competitive prices of the unregulated dealers. The ap- 
plication also states that under the new formula for pricing Class II 
milk its costs for Class II milk will be higher than previously and 
that it cannot pass on the higher costs to consumers. 

An answer to the application for interim relief was filed by the 
Assistant Administrator, Production and Marketing Administration, 
and also a memorandum in support of the answer. Among other 
points made in these documents, it is stated that other handlers regu- 
lated under the Oklahoma City, Muskogee, or Tulsa marketing orders 
are selling milk in the counties in which the petitioner alleges it meets 
unregulated competition, except in southern Pottawatomie County 
where the petitioner’s sales volume is negligible. 

The amendments complained of were adopted after notice, hearing, 
findings, decision, etc. To grant the petitioner’s request that the order 
be stayed as to the inclusion of the additional townships and as to the 
changes in the computation of the Class II price would mean that 
many producers would be temporarily deprived of the protection and 
provisions of the order to which they have been held entitled upon the 
basis of the promulgation record. We do not believe that a temporary 
stay should be issued under such conditions except in an extraordinary 
situation. We find no such situation presented. Wo other handler has 
complained in these proceedings of the invalidity of the amendments 
or asked for a stay. Concerning the Class II formula, the petitioner 
has not even alleged that it cannot afford to pay the Class IT price. 
It merely claims that it will have to bear a higher cost. With respect 
to the complaint that the petitioner must pay the order prices at its 
Shawnee plant when some unregulated dealers in the outlying territory 
serviced by this plant purchase their milk for less, neither the petition 
nor the application for interim relief alleges that the petitioner, before 
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the amendment, purchased the milk supply for this plant at a price 
competitive with the cost of milk to the dealers who sell in the outlying 
territory. 

In any event, the petitioner has made no convincing demonstration 
that justice requires the stay sought and the application for interim 
relief is denied. 


(No. 2997) 


In re Lancaster Mitk Company, Penn Darntrs, Inc., anp QUEENS 
Farms Datry, Inc. AMA Doc. No. 27-110. Decided December 
17, 1951. 


Eligibility to File Assignments of Claims or Interest of Handlers in 8c (15) 
(A) Proceedings—Dismissal of Motion to Dismiss 


Where petitioners L. and P., in a proceeding under section 8c (15) (A) of the 
act, complained of a reclassification of milk by the market administrator 
for Order No. 27, as amended, some of which milk was sold by Q. to P. and 
P. paid Q. the amount of billing due to the reclassification and Q. assigned 
its rights to P. to protest the reclassification, and respondent filed a motion 
to dismiss paragraph 7 of the petition which deals with Q.’s assignment of 
its claims to P., the Judicial Officer concluded, that since Q., the assignor 
to P., joined as a petitioner in this proceeding after the filing of the motion 
to dismiss, the motion becomes moot as a practical matter, and, therefore, it 
should be denied. 


Prior Agriculture Decision Explained—Jersey Milk and Cream Company, 
10 A. D. 1312 


Where, on the strength of the views expressed in the Jersey Milk and Cream 
Company decision respondent filed a motion to dismiss paragraph 7 of the 
petition which deals with the assignment of Q.’s rights to protest the reclassi- 
fication to P., the Judicial Officer explained that the portion of the Jersey 
Milk and Cream Company opinion dealing with “general assignments of 
claims or interest” did not constitute a ruling and was limited to such 
situations as a handler or nonhandler buying up claims with which he 
otherwise had no connection and, upon reflection, the Judicial Officer suggests 
that it is preferable to have the regulations or the rules of practice under 
the act which handles the subject of who is eligible to file a petition rather 
than adjudication in a case to case fashion, particularly when jurisdiction 
has been taken before in cases such as the present one. 


Mr. Harry Polikoff, of New York, New York, for petitioners, Mr. Julius C0. Krause 
for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING MOTION TO DISMISS 


In this proceeding under Section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as amended and as reenacted and 
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LANCASTER MILK CO., PENN DAIRIES, INC., ET AL. 1495 
Cite as 10 A.D. 1494 


amended by the Agricultural Marketing Agreement Act of 1937 and 
subsequent amendments (7 U. S. C. 601 e¢ seq.), the petitioners com- 
plain of a reclassification by Dr. Charles J. Blanford, Market Ad- 
ministrator for Order No. 27, as amended, of milk some of which was 
sold by the petitioner Lancaster to petitioner Penn Dairies and some 
sold by Queens Farms Dairy, Inc., to petitioner Penn Dairies. Penn 
Dairies separated the milk into cream and added sugar and stabilizer 
to the cream and sold the resulting product. With respect to the 
milk sold to petitioner Penn Dairies by Queens Farms Dairy, Penn 
Dairies paid Queens Farms Dairy the amount of the billing due to 
the reclassification because of a contract between them, and Queens 
Farms Dairy assigned its rights to protest the reclassification to Penn 
Dairies. 

The respondent filed a motion to dismiss paragraph 7 of the peti- 

tion which deals with Penn Dairies as a petitioner in connection with 
the Queens Farms Milk. The respondent relies upon the views ex- 
pressed by the Judicial Officer in the Jersey Milk and Cream Com- 
pany proceeding, 10 A. D. 1312 (1951), as follows: 
“Although there have been several adjudications in the past in section 8e (15) 
(A) proceedings based upon assignments from the handler accountable under 
the order (In re Breakstone Bros., 1 A. D. 26 (1942); In re Breakstone Bros., 
5 A. D. 864 (1946) ), we have serious doubts as to whether any handler other 
than the one directly affected by the order provisions resisted is eligible as a 
petitioner in these proceedings. When the act states that ‘Any handler subject 
to an order may file a written petition with the Secretary’, we think it means 
the handler subject to the requirement protested. The applicable rules of prac- 
tice (7 CFR 900.50 et seq.) define a handler (900.51 (i)) as ‘... any person 
who, by the terms of a marketing order, is subject thereto, or to whom a 
marketing order is sought to be made applicable.’ Of course, the petitioner here 
is a handler under the act and the order because of its receipts of milk from 
producers and its accountability for such milk. But its cause of action in this 
proceeding does not arise from any impact of the order upon the petitioner 
in its capacity as a handler receiving milk from producers. The impact is upon 
other handlers who are not parties to this proceeding and petitioner's interest 
is caused solely by virtue of a contract between petitioner and the other 
handlers rather than by operation of the order. Since this issue has not been 
raised throughout the proceeding, however, we shall proceed to final adjudica- 
tion with the observation that we shall not in the future regard this decision 
as a precedent establishing the validity, for the purposes of these proceedings, 
of general assignments of claims or interest which handlers may have.” 


The petitioners filed an answer opposing the motion to dismiss 
and there was also filed a document joining Queens Farms Dairy as 
a petitioner. 

Since Queens Farms Dairy has joined as a petitioner, the motion to 
dismiss becomes moot as a practical matter. Our views in the Jersey 
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Milk and Cream case, quoted above, did not amount to a ruling and 
we were concerned, as is to be noticed by the words “general assign- 
ments of claims or interest,” with the question as to whether the deci- 
sion might be regarded as precedent for such situations as a handler 
or nonhandler buying up claims with which he otherwise had no 
connection. Upon reflection, we believe it preferable to have the 
regulations or the rules of practice under the act handle the subject 
of who is eligible to file a petition rather than adjudication in a case to 
case fashion, particularly when we have taken jurisdiction before 
in cases such as the present one. Accordingly, in any event we do 
not believe that we would have dismissed paragraph 7 of the petition 
even if Queens Farms Dairy had not joined in the petition. 
The motion to dismiss is dismissed. 


(No. 2998) 


Inre Vatiey Crrrus Packxine Company et au. AMA Doc. No. 53-14. 
Decided December 21, 1951. 


Dismissal of Application for Interim Relief for Failure to Show 
Irreparable Injury 


Application for interim relief requesting suspension of Order No. 53 regulating 
lemons grown in California and Arizona, pending the disposition of a petition 
under section 8c (15) (A) of the act on question of applicability of Order No. 
53 to petitioners, dismissed, on the ground that since shipments allowed thus 
far seem to be sufficient to permit the shipment of all the lemons the peti- 
tioners have desired to ship and since the shipping season is practically 
over, the petitioners fail to show that they would suffer irreparable injury. 


Messrs. Francis J. Ryley, George Read Carlock, and Joseph P. Ralston, of 
Phoenix, Arizona, for petitioners. Miss Marion EL. Poole for Production and 
Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DENIAL OF REQUEST FOR INTERIM RELIEF 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933) as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S. C. 601 et seqg.), the petitioners, handlers of Ari- 
zona lemons subject to Order No. 53 regulating the lemons grown in 
California and Arizona, complain of Order No. 53 and the application 
of the order to them. The petitioners also filed an application for 
interim relief upon the ground that irreparable injury will be imposed 
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RUSSELL CENTER & CO. 1497 


Cite as 10 A.D. 1497 


upon them and the lemon growers of Arizona unless the order is sus- 
pended pending determination of this proceeding because a large 
part of the lemons grown in Arizona will have been excluded from 
the market because of the application of the order. 

The Assistant Administrator, Production and Marketing Admin- 
istration, United States Department of Agriculture, filed an answer 
to the application for interim relief. 

Reference to the number of cars allowed to be shipped under the 
order as published in the Federal Register and reference to the records 
of the Lemon Administrative Committee established by the order 
show that the fears of the petitioners as to the extent of the restrictions 
upon the marketing of Arizona lemons have not been realized. In 
fact, the shipments allowed thus far seem to be sufficient to permit the 
shipment of all the lemons the petitioners have desired to ship and 
since the shipping season is practically over, there seems no prospect 
of irreparable damage to the petitioners. 

Accordingly, the application for interim relief is dismissed. 





(No. 2999) 


In re Russert Center, Warp CENTER AND JOHN CENTER, PARTNERS, 


D/B/A RusseLt CentER & Co., Livestock Brokers. P&S Doc. 
No. 1978. Decided December 3, 1951. 


Cease and Desist—Violations of Act—Unfair, Unjustly Discriminatory, and 


Deceptive Practices and Devices—Consent Order 


Where the Order of Inquiry charged the respondents with violating sections 


304, 307, 312 (a) and 401 of the act, and sections 201.40, 201.41, 201.43, and 
201.60 of the regulations promulgated thereunder by failing to show the 
full, true and correct name of the purchasers of livestock sold by respond- 
ents on a commission basis, and by using funds received as proceeds from 
the sale of livestock consigned to respondents for sale on a commission basis 
for purposes of their own, and respondents filed an answer admitting the 
allegations of fact in the Order of Inquiry and consented to the issuance of 
“an appropriate order, not to exceed a cease and desist” order, and com- 
plainant recommended that the order consented to be issued, respondents 
are ordered to cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practices and devices set out in the Findings of 
Fact, to keep such accounts, records and memoranda as fully and correctly 
disclose their business at the stockyard, and to deposit the gross proceeds 
received from the sale of livestock handled on a commission basis and any 
other funds that come into respondents’ possession as agent in a bank account 
separate from the general or private account in which respondents’ own 
funds are deposited. 
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Mr. Jerome 8. Ducrest for Production and Marketing Administration. Russell 
Center € Co., Livestock Brokers, of San Antonio, Texas, respondents pro sé. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.), hereinafter referred 
to as the act. The Order of Inquiry and Notice of Hearing, filed 
by the Director of the Livestock Branch, Production and Marketing 
Administration on February 7, 1951, alleged that Russell Center, 
Ward Center, and John Center, partners, doing business as Russell 
Center & Co., Livestock Brokers, hereinafter referred to as respond- 
ents, wilfully violated sections 304, 307, 312 (a) and 401 of the act, 
and sections 201.40, 201.41, 201.43 and 201.60 of the regulations pro- 
mulgated thereunder, and section 10 of the Federal Trade Commis- 
sion Act, which section is incorporated in and made a part of the 
Packers and Stockyards Act by section 402 of the latter act. On 
March 12, 1951, respondents filed an answer to the Order of Inquiry 
which stated that “We have closed our commission firm as of Novem- 
ber 15, 1950. All consignors received payment in full for cattle con- 
signed to this firm” and that they are “no longer selling cattle on 
consignment.” Subsequently, on October 22, 1951, respondents filed 
a “stipulation”, executed and signed by respondent Russell Center, 
admitting the allegations of fact of the Order of Inquiry and Notice 
of Hearing and consenting to the issuance, without a hearing, of “an 
appropriate order, not to exceed a cease and desist order.” Inasmuch 
as respondents discontinued their market agency activities in No- 
vember, 1950, and their registration was made inactive, and all ship- 
pers were paid in full for cattle consigned to respondents, the Livestock 
Branch, by its attorney, has recommended that a cease and desist 
order be issued. Because respondents in the future may reactivate 
their registration, it was further recommended that the respondents 
be required to: (1) keep such accounts, records and memoranda as 
will fully and correctly disclose all transactions involved in their 
business and (2) deposit the gross proceeds received from the sale of 
livestock handled on a commission basis and any other funds which 
come into their possession in their capacity as agent in a bank account 
separate from their “general account” or any private account in which 
their own funds are deposited and that such account be drawn upon 
only for payment of net proceeds to persons entitled thereto, payment 
of sums due respondents as compensation for their services and for 
payment of lawful marketing charges. 
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FINDINGS OF FACT 


1. The Union Stock Yards, San Antonio, Texas, hereinafter referred 
to as the stockyard, at all times mentioned herein, was a posted stock- 
yard subject to the provisions of the act. 

2. Respondents are registered with the Secretary as a market agency 
to buy and sell livestock on a commission basis and render clearing 
services and as a dealer to buy and sell livestock for their own account, 
at the stockyard, and at the times of the transactions hereinafter re- 
ferred to were so registered. 

3. Respondents, at the stockyard, on or about the dates and in the 
sales transactions listed in the Order of Inquiry and at divers other 
times during the year 1950, sold livestock consigned to them for sale 
on a commission basis to a trading partnership composed of respond- 
ents and Earnest Christian. Respondents, in accounting to the con- 
signors in such sales transactions, rendered accounts of sale which 
failed to show the full, true and correct name of said trading partner- 
ship as the purchaser of their livestock but instead showed the name 
of “Center” with a number suffix and respondents made copies of such 
incorrect accounts of sale a part of their accounts and records. 

4. Respondents at the stockyard, on or about the dates and in the 
sales transactions listed in the Order of Inquiry and at divers other 
times during the year 1950, sold livestock consigned to them for sale 
on a commission basis to a trading partnership composed of respond- 
ents and Joe Fisk. Respondents, in accounting to the consignors in 
the said sales transactions listed in the Order of Inquiry and Notice of 
Hearing, rendered accounts of sale which failed to show the full, true 
and correct name of said trading partnership as the purchaser of their 
livestock but instead, in most instances, showed the name of “Center” 
with a number, initial or name suffix and respondents made copies of 
such incorrect accounts of sale a part of their accounts and records, 

5. Respondents, at the stockyard, during the period beginning 
January 1, and ending April 30, 1950, used funds received as proceeds 
from the sale of livestock consigned to them for sale on a commission 
basis for purposes of their own, thereby endangering the faithful and 
prompt accounting therefor and payment of the portion therof due to 
owners or consignors of such livestock. The use of said shippers’ 
proceeds by respondents as of the close of their monthly accounting 
periods was as follows: 


Date (1950) Amount 
I Baia inici ne esc liesciiciniaaantp ated indian ha iniiotalealiaaae $2,533.00 
PNT TIN ss ies ic csnscainsacelincibnacteaeiaaca Mitte ocho ell 16,582.82 


ME Tas aici ein sn secant septs tebe enactslaamiaaaitiniaaiaiaban 7,631.61 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact which re- 
spondents have admitted, we must conclude that they have violated 
sections 304, 307, 312 (a) and 401 of the act, and sections 201.40, 201.41, 
201.43, and 201.60 of the regulations promulgated thereunder, and 
section 10 of the so-called Federal Trade Commission Act. Such 
practices are deceptive and are flagrant violations of the act which can- 
not be too strongly condemned and they would warrant the suspension 
of the registration of the respondents under usual circumstances. 
However, in this case respondents discontinued their market agency 
activities in 1950, their registration was made inactive, and all shippers 
were paid in full for cattle consigned to respondents. Under these cir- 
cumstances complainant has recommended and the respondents have 
agreed that a cease and desist order be issued against respondents. 
Ldecause respondents in the future may reactivate their registration, 
it was recommended that the respondents be required to: (1) keep 
such accounts, records, and memoranda as will fully and correctly 
disclose all transactions involved in their business and (2) deposit the 
gross proceeds received from the sale of livestock handled on a com- 
mission basis and any other funds which come into their possession 
in their capacity as agent in a bank account separate from their “gen- 
eral account” or any private account in which their own funds are 
deposited and that such account be drawn upon only for payment of 
net proceeds to persons entitled thereto, payment of sums due respond- 
ents as compensation for their services, and for payment of lawful 
marketing charges. The order will be issued. 


ORDER 


The respondents shall cease and desist from using the unfair, un- 
justly discriminatory and deceptive practices and devices as set out 
in the Findings of Fact above. 

The respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other funds 
that come into their possession as agent in a bank account separate 
from the general or private account in which their own funds are 
deposited. Such account shall be drawn upon only for the payment 
of net proceeds due to the person or persons entitled thereto, for 
the payment of sums due to respondents as compensation for their 
services, and for payment of lawful marketing charges. 

The respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in their 
business. 
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This order shall become effective five days after service and copies 
hereof shall be served upon the parties by registered mail or in person. 


(No. 3000) 
In re Tue Market AGENcrIEs OPERATING AT THE Norto Sart Lake 
Unton Stock Yarps. P&S Doc. No. 457. Decided December 


14, 1951. 
Temporary Extension of Rates and Charges 


Since the parties are agreed respondents’ petitions requesting a temporary 
extension of the current rates are granted, and, for good cause shown, this 
order shall become effective in less than 30 days. 


Mr. John L. Currin for Production and Marketing Administration. Mr. M. L. 
Larsen, of North Salt Lake, Utah, for Utah Livestock Commission Company, 
respondent. Mr. Whit Levanger, of North Salt Lake, Utah, for Salt Lake 
Livestock Auction Co., respondent. Mr. Clinton L. Mills, of North Salt 
Lake, Utah, for Producers Livestock Marketing Assoviation, respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seg.). The respondents are pres- 
ently operating under an order dated December 29, 1950 (9 A. D. 1438), 
authorizing respondents to assess the current rates and charges to and 
including January 6, 1952. The rates currently authorized are set 
out in an order dated October 21, 1948 (7 A. D. 947). 

By petitions filed on December 3, 1951, the respondents have re- 
quested a temporary extension of their present rates “to March 7, 
1951.” From the petitions as a whole it is apparent that respondents 
desire an extension to and including March 7, 1952. 

The Livestock Branch, Production and Marketing Administration, 
by its attorney filed an answer recommending that the respondents 
be authorized to assess the current rates and charges through March 
7, 1952. 

Inasmuch as the parties are agreed the petitions are granted, and 
respondents are authorized to continue assessing the rates and charges 
presently authorized. Respondents shall continue to file the reports 
required by the order of October 21, 1948. 

The schedule of rates currently in effect was authorized by the order 
of October 21, 1948. That order was preceded by a notice published 
in the Federal Register. No interested person protested the action 

985134522 
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proposed to be authorized by that order. This order merely continues 
in effect rates and charges which have been authorized for about three 
years. In view of the foregoing, it is found that further notice and 
public procedure on this order are unnecessary. 

The respondents who are effected by this order wish to have it 
become effective on January 7,1952. No increase in cost to the public 
is involved, and undue delay in making this order effective may ad- 
versely affect operations at the stockyard. Accordingly, good cause 
is found for making this order effective in less than 30 days. 

This order shall become effective on January 7, 1952, and remain in 
effect through March 7, 1952, unless changed by further order during 
that period. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3001) 


In re Denver Union Stock Yarp Company. P&S Doc. No. 450. 
Decided December 26, 1951. 


Modification of Rates and Charges 


Upon respondent’s petition, as amended, and answer of the Livestock Branch, 
respondent is authorized to file a supplement to its tariff providing for a 
modification of its rates and charges, and, for good cause shown, this order 
shall become effective in less than 30 days. 


Mr. John L. Currin for Production and Marketing Administration. Mr. Ashley 
Sellers of Washington, D. C., for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seg.). Respondent is now oper- 
ating under an order issued on August 17, 1951.(10 A. D. 1033) pre- 
scribing the rates and charges to be assessed by the respondent for 
stockyard services at the Denver Stock Yards, Denver, Colorado. 

On November 26, 1951, respondent, by its attorney, filed a petition 
requesting that the order of August 17, 1951, be modified so as to 
authorize the respondent, during the period January 1, 1952 through 
December 31, 1953, to assess the rates and charges set forth in a pro- 
posed Supplement No. 5 to its Tariff No. 12 attached to its petition. 

Notice of this petition for modification was published in the Federal 
Register on December 7, 1951 (16 F. R. 12359). This notice set forth 
in detail all of the rates and charges petitioned for and provided an 
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opportunity for interested persons to be heard in the matter. No 
interested person has indicated a desire to be heard. 

On December 11, 1951, respondent, by its attorney, filed a “supple- 
mental petition” requesting that the language of the proposed Sup- 
plement No. 5 be amended to remove an apparent ambiguity in 
respondent’s tariff and to correct a discrepancy between two provisions 
intended to be identical in language. 

Paragraph (4) of Section 1 of respondent’s tariff as set forth in 
the proposed Supplement No. 5 contains provisions affecting the 
charges for respondent’s services in connection with the exhibition 
of purebred livestock in The National Western Stock Show. Section 
8 of respondent’s tariff, not intended to be modified by the present 
petition, as amended, contains provisions respecting the charges for 
respondent’s services in connection with special sales of purebred 
livestock. In order to make clear the distinction intended between 
the two sections of its tariff, respondent has requested the addition 
at the end of paragraph (4) of Section 1 of the following provision: 
“(See Section 8 for special sale charges) ”. 

In order to correct an unintentional discrepancy between the word- 
ing of the two provisions respecting charges for miscellaneous feed 
in Section 2 of the proposed Supplement No. 5, respondent has 
resquested that both of said provisions be corrected to read as follows: 
“Miscellaneous feed, current market price, f. o. b. stock yards, plus: 
$0.75 per hundredweight.” 

The Livestock Branch, Production and Marketing Administration, 
by its attorney, filed an answer recommending that the petition, as 
amended, be granted. 

Inasmuch as the parties are agreed and no objection has been filed, 
the petition, as amended, is granted, and the order of August 17, 
1951, is modified so as to authorize respondent to file a supplement to 
its tariff providing for the rates and charges set out in the attachment 
to the petition of November 26, 1951, as amended by the supplemental 
petition of December 11, 1951. Inasmuch as the notice published 
in the Federal Register on December 7, 1951 was sufficiently descrip- 
tive to apprize all affected persons of the changes in rates and charges 
proposed, it is found that further notice and public procedure upon 
the matters covered by the petition of December 11, 1951, are 
unnecessary. 

The respondent, who must prepare for and be ready to comply with 
this order on its effective date, desires to have it become effective on 
January 1, 1952. All interested persons have been afforded a period 
of 15 days during which to indicate a desire to be heard in the matter. 
The Packers and Stockyards Act provides that orders of this nature 
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shall not become effective in less than 5 days after their date of 
signature. Any undue delay in making this order effective may 
adversely affect marketing conditions. Accordingly, good cause is 
found for making this order effective in less than 30 days. 

This order shall become effective on the 6th day following its 
date of signature. 

Copies hereof shall be served upon the parties by registered mail 


or in person. 


(No. 3002) 


In re New Jersey Coop Company, Inc., et au. P&S Doc. Nos. 553, 
554, and 555. Decided December 26, 1951. 


Increase in Rates and Charges 


Inasmuch as the parties are agreed the respondents are authorized to file a new 
tariff providing for an increased charge to 90 cents per coop for the rental 
of coops to the live poultry industry, and, for good cause shown, this order 
shall become effective in less than 30 days. 

Mr. John L. Currin for Production and Marketing Administration. Mr. Louis 
Deitel, of Hoboken, New Jersey, for respondents. 

Decision by Thomas J. Flavin, Judicial Officer. 

ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seg.). The respondents are now 
operating under an order issued on December 20, 1949 (8 A. D. 1342) 
which continued in effect through December 31, 1951 the order of 
December 27, 1948 (7 A. D. 1195) under which the respondents were 
authorized to assess a charge of 85 cents per coop for the rental of 
coops to the live poultry industry. 

By petition filed November 19, 1951, the respondents requested that 
the existing rate order be modified so as to permit them to “perma- 
nently increase the rental charge for coops from 85¢ to 90¢ until such 
time as it is deemed necessary to change same.” 

Notice of this petition was published in the Federal Register on 
December 5, 1951 (16 F. R. 12273), and no objection to the action 
petitioned for has been filed. 

The Livestock Branch filed an answer recommending that the rate 
petitioned for be authorized and that such authorization remain in 
effect for a period of two years. 

Inasmuch as the parties are agreed the respondents are authorized 
to file a new tariff and put into effect a charge of 90 cents per coop. 
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Respondents shall continue to file monthly reports, as required by 
prior orders entered herein, showing their income and expenses and 
the number of coops rented. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effective as 
soon as possible. The current order expires on December 31, 1951. 
All interested persons have been afforded a period of 15 days within 
which to be heard upon the proposed increased rate. The Packers 
and Stockyards Act provides that orders of this nature shall not be- 
come effective in less than five days after their date of signature. Any 
undue delay in making this order effective may adversely affect 
marketing conditions. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on January 1, 1952, and remain in 
effect for a period of two years following that date. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3003) 


In re Misstsstppt Vattey StrockyarpDs, Inc. P&S Doc. No. 1558. 
Decided December 27, 1951. 


Increase in Rates and Charges 


Upon respondent’s petition and answer of the Livestock Branch, respondent is 
authorized to file an amendment to its current tariff providing for an 
increase in rates for yardage, and, for good cause shown, this order shall 
become effective in less than 30 days. 

Mr. John L. Currin for Production and Marketing Administration. Mr. John 0. 
Kappel, Jr., of St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 e¢ seg.). The respondent is now 
operating under an order issued on November 15, 1950 (9 A.D. 1320), 
amending and extending prior orders and authorizing the respondent 
to assess the current rates and charges for stockyard services to and 
including March 6, 1952. 

By a petition filed on November 19, 1951, as amended by a document 
filed on November 20, 1951, the respondent requested authority to file 
an amendment to its current tariff establishing rates for yardage serv- 
ices as set forth in its petition, as amended. The respondent further 
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requested that the proposed rates, if authorized, be made effective as 
soon as possible. 


Notice of the petition, as amended, was published in the Federal 


Register on December 5, 1951 (16 F.R. 12273). This notice, which 
set out in detail the current and proposed rates, provided that any 
interested person might notify the Hearing Clerk within 15 days of a 
desire to be heard in the matter. No such notification has been 
received. 


The Livestock Branch, Production and Marketing Administration, 


filed an answer recommending that the petition, as amended, be 
granted and that the order to be issued remain in effect to and in- 
cluding March 15, 1953. 

Inasmuch as the parties are agreed the petition, as amended, is 
granted, and the respondent is authorized to file an amendment to its 
current tariff establishing as rates for yardage services the rates set 
out in the notice published in the Federal Register on December 5, 
1951, under the heading “Proposed Rates.” 

The respondent who must prepare for and be ready to comply with 
this order on its effective date wishes to have it become effective as 
soon as possible. All interested persons have been afforded a period 
of 15 days within which to be heard in the matter. The Packers and 
Stockyards Act provides that no order of this nature shall become 
effective in less than five days after the date of signature thereof. 
Any undue delay in making this order effective may adversely affect 
marketing conditions. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its date of 
signature and remain in effect to and including March 15, 1953. 

The respondent shall continue to furnish operating reports required 
by previous orders on a semi-annual basis as of June 30th and Decem- 
ber 31st of each year. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3004) 
PACA Doc. No. 5213. Decided December 3, 1951. 
Dismissal—Settlement Between Parties 
Where the parties entered into a stipulation to the effect that the controversy 


has been settled and that the complaint be dismissed, the complaint is, 
accordingly, dismissed. 
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Complainant pro se. Messrs. Golbus ¢ Golbus, of Chicago, Illinois, for respond- 
ent. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seg.). A 
formal complaint was filed on May 20, 1949, wherein complainant 
alleged that it was damaged by respondent’s delivery of 432 crates 
of celery which was unmerchantable due to freezing injury sustained 
in the field. Respondent, in its answer, filed November 14, 1949, denied 
the allegations in the complaint and claimed that the freezing was 
due to improper transportation. 

An oral hearing of the matter was held at Illinois, on October 25, 
1951. Complainant did not appear at the hearing. Attorney for 
respondent appeared and stated that a compromise settlement of the 
matter had been reached. The parties have submitted a written 
stipulation to that effect, and have requested that the complaint be 
dismissed. Accordingly, the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3005) 


H. D. Conner Propuce Company v. Hecnr Propuce COMPANY. 
PACA Doc. No. 5411. Decided December 4, 1951. 


Dismissal of Petition for Reconsideration 


Respondent’s petition for reconsideration of an order awarding reparation to 
complainant is dismissed since it appears that the order is supported by 
the facts and the law applicable thereto. 

Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. R. W, Gudgeon, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). On 
November 7, 1951, a decision was issued ordering that, within 30 days 
from the date thereof, respondent shall pay to complainant $823.20, 
with interest thereon at the rate of 5 percent per annum from May 1, 
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1950, until paid. A copy of this order was served upon respondent 
on November 9, 1951. On November 15, 1951, which was within the 
10-day period allowed by the rules of practice, respondent filed a 
petition for reconsideration. 

Respondent’s petition concerns only our conclusion that the lettuce 
in car SFRD 7540 was, at the time of shipment, of the grade specified 
in the contract of sale. Respondent states that this conclusion is 
wrong. It is respondent’s position, as it was in the original pro- 
ceeding, that this carload of lettuce was not 87 percent U. S. No. 1, 
the grade specified, and that this fact is established by the federal 
inspection made at Chicago. Respondent states that the Chicago 
inspection appears to have been disregarded in our determination 
only because it was not an appeal inspection. 

All of the evidence submitted by the parties, including the federal 
inspection made at Chicago, was considered in this proceeding. It 
is concluded that no error has been shown in the decision of November 
7, 1951, and that the decision is supported by the facts and law appli- 
cable thereto. 

Respondent’s petition for reconsideration is dismissed without serv- 
ing a copy upon complainant. 

The reparation awarded in the order of November 7, 1951, shall be 
paid within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(No. 3006) 


Parmer C. Menvetson Company v. Grorce J. TURNER COMPANY. 
. PACA Doc. No. 5644. Decided December 4, 1951. 


Failure to Pay Purchase Price—Default 


Where the complaint alleges that complainant sold a quantity of tomatoes and 
a quantity of celery to respondent at agreed prices, the price of the tomatoes 
being later adjusted to share losses sustained by respondent, and that the 
latter has not paid the amount due on the two transactions, and where 
respondent failed to file an answer, it is held, that its failure to file an 
answer constitutes a waiver of hearing and an admission of the facts 
alleged in the complaint, and its failure to pay the amount due on the two 
transactions is in violation of the act for which reparation should be awarded 
complainant, less a brokerage credit admitted by complainant. 


Palmer ©. Mendelson Oo., of San Francisco, California, complainant, pro se. 
Mr. BE. D. Muiville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seq.). 
Informal complaint was received May 17, 1951. Formal reparation 
complaint was filed September 24, 1951, alleging that complainant 
sold tomatoes and celery to respondent, but that respondent failed 
to pay the agreed purchase price. 

A copy of the report of investigation prepared by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant October 15, 1951. On October 13, 1951, copies of the report 
of investigation and the formal complaint were served upon 
respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of oral hearing 
and an admission of the facts alleged in the complaint. Respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Palmer C. Mendelson Company, is a partnership, 
composed of Palmer C. Mendelson and Edward M. Zeller, whose 
address is 1 Drumm Street, San Francisco, California. 

2. Respondent is an individual, George J. Turner, trading as George 
J. Turner Company, whose address is 276 East 21st Street, Merced, 
California. At the time of the transactions complained of herein 
respondent was licensed under the act. 

3. On or about October 9, 1950, complainant sold to respondent 
600 boxes of tomatoes for an agreed purchase price of $1,576.65, f. o. b. 
Patterson, California. The tomatoes were to be 85 percent U.S. No. 1 
grade in the following sizes: 158 6x6s, 385 6x7s, and 57 7x7s. The 
tomatoes were to be packed in apple box containers. 

4, On or about October 9, 1950, tomatoes which conformed with 
the terms of the contract were shipped by complainant, by truck, 
from Patterson, California, to respondent in Vancouver, B. C., 
Canada. 

5. Upon arrival at destination, respondent accepted the tomatoes. 
Respondent realized $449.03 on the resale of the tomatoes. It was 
agreed between the complainant and respondent that they would split 
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the loss of $1,127.62 and that respondent should pay complainant its 
share of $563.81, plus the amount received on resale of $449.03, or 
$1,012.84. Respondent has not paid that amount, or any part thereof. 

6. On or about December 27, 1950, in the course of interstate com- 
merce, complainant sold to respondent 50 crates of celery at $4 per 
crate, f. o. b. Dinuba, California, or a total purchase price of $200. 
The celery was to be of the following sizes: 34/2s, 12/2-1/2s, and 4/3s. 

7. On or about December 27, 1950, celery which conformed with 
the terms of the contract was shipped by complainant, by truck, 
from Dinuba, California, to respondent in Tacoma, Washington. 
. 8, Upon arrival at destination respondent accepted the celery, 
but has not paid the $200, or any part thereof. 

9. Informal complaint was received May 17, 1951, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer constitutes a waiver of oral 
hearing and an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8 (c)). 

Respondent purchased tomatoes and celery from complainant and 
resold the tomatoes at a loss. Subsequently, it was agreed that 
complainant and respondent should share the loss on the tomatoes. 
Respondent has not paid its share of the loss on the tomatoes or 
the money received on the resale thereof and has not paid the purchase 
price for the celery. 

The complaint credits respondent with $114.90 alleged to be due 
from complainant for brokerage earned in January, March and May 
1951, which reduces the total sum due to $1,097.94. 

Respondent’s failure to pay the purchase price, the amount realized 
on the resale, and the agreed share of the loss is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount thereof of $1,097.94, with interest, and the facts should be 
published. 

ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $1,097.94, with interest thereon at the 
rate of 5 percent per annum from January 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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Spapa Distrisutine Co., Inc. v. Toe Auster Company, Inc. PACA 
Doc. No. 5353. Decided December 5, 1951. 


Cancellation of Contract of Purchase and Sale without Reasonable Cause— 
Damages—Resale 


Where complainant sold several carloads of onions to respondent and the latter 
received and accepted some carloads of onions but then wired complainant 
that it was cancelling the contract, it is held, that respondent’s cancel- 
lation of the contract was without reasonable cause in violation of the 
act and complainant should be awarded reparation for the difference be- 
tween the contract price and the amount recovered on resale of the onions. 


Part Performance of Contract as Satisfying Requirements of Statute of Frauds 


Where complainant sold twenty-one carloads of onions to respondent by oral 
contract, and the latter accepted and paid for nine carloads of onions, the 
contract is taken out of the statute of frauds and respondent cannot plead 
the statute as a defense. 


Practice and Pleading—Inapplicability of Defense of State Statute of Frauds— 
Uniform Sales Act 


The defense of the statute of frauds is not available in reparation proceedings 
under the act in states that have adopted the uniform sales act, and where 
the statute is construed as procedural. 

Mr. Irving Korn, of Portland, Oregon, for complainant. Mr. Alerander Golbus, 
of Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Infor- 
mal complaint was received on January 24, 1950, and a formal 
reparation complaint was filed on March 23, 1950, alleging that 
respondent ordered 18 carloads of Oregon onions from complainant 
for shipment starting December 15, 1949, at the price of $2.60 per 
50-pound bag and 25 carloads of Oregon onions for shipment starting 
January 20, 1950, at the price of $2.9214 per 50-pound bag to be 
handled for the joint account of complainant and respondent. The 
complaint also alleges that the parties subsequently agreed to divide 
the joint account agreement and agreed that respondent would take 
for its own account 9 of the 18 carloads from the shipments starting 
December 15, and 13 of the 25 carloads from the shipments starting 
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January 20. It is also alleged that pursuant to this agreement 9 
carloads of the onions for shipment beginning December 15 were 
shipped to respondent at Chicago, Illinois, during the period from 
December 17 to 29, 1949. These onions were accepted and paid for 
by respondent. With respect to the onions for shipment beginning 
January 20, 1950, however, it is alleged that complainant tried to 
ship the 13 carloads in the manner agreed upon by the parties but 
respondent notified complainant on January 24, 1950, that it was 
cancelling its contract for these onions on the ground that complainant 
had failed to ship onions on January 20 as it was claimed the terms 
of- the contract required. Complainant alleges that respondent was 
notified that the 13 carloads of onions would be resold for respondent’s 
account and that after such resale there remains a difference of 
$12,967.97 between the contract price and the net price. Complainant 
seeks an award of reparation in the amount of this difference. 

A copy of the formal complaint together with a copy of the report 
of investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, was served upon respondent on April 7, 1950. 
A copy of the report of investigation was served upon complainant 
on April 10, 1950. A supplemental report of investigation was served 
upon complainant and upon respondent’s attorneys on November 24, 
1950. 

An answer to the formal complaint was filed on May 22, 1950, in 
which respondent denies liability for the damages claimed by com- 
plainant on the ground that the contract upon which complainant’s 
claim is based is not enforceable under the Statute of Frauds, and, for 
the further reasons that complainant failed to deliver onions of the 
sizes specified in the contract; failed to use due diligence in the resale 
of the onions in such manner as to minimize the loss; that no contract 
in fact existed between the parties since there was no acceptance of the 
respondent’s offer; and that the complainant breached the alleged 
contract by failing to deliver the onions on the dates specified. 

An oral hearing was held in Chicago, Illinois, on November 9 and 
10, 1950. Both parties were represented by counsel. Fred Spada 
testified for complainant. Respondent offered the testimony of 
Michael Auster and Sam S. Siegel. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 335 S. E. Mor- 
rison Street, Portland, Oregon. 
2. Respondent is a corporation whose address is 51 South Water 
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Market, Chicago, Illinois. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 

8. During the period of November 23 through December 3, 1949, 
in the course of interstate commerce, complainant contracted with 
respondent to procure, for the joint account of complainant and 
respondent, 18 carloads of U.S. No. 1 Oregon Yellow Danver Onions, 
114 inches and larger, 65 percent two inches and larger not to exceed 
average 22 percent over three inches for $2.60 per 50-pound bag, 
f. o. b. Oregon for shipment starting December 15, 1949; and 25 
carloads of onions of the same specifications for $2.9214 per bag f. o. b. 
Oregon, for shipment starting January 20, 1950. 

4. On or about December 13, 1949, the parties agreed to amend the 
original contract so that the respondent would take for its own ac- 
count 9 of the 18 carloads scheduled for delivery starting December 
15, 1949, and 13 of the 25 carloads scheduled for delivery starting 
January 20, 1950. In other essential respects, the original terms of 
the contract were not changed. 

5. The first shipment of onions under the contract was made on 
December 17, 1949, and the last of the nine carloads to be shipped 
during December was shipped on December 29, 1949. All nine car- 
loads of December onions were accepted and paid for at the contract 
price by respondent. 

6. On or about January 20, 1950, complainant advised respondent 
that the onions had gone through a freeze and it would be advisable 
to allow them to sweat for a week before shipping them. Respondent 
did not object to this but asked complainant whether it would pvr- 
chase the onions for $1.75 per bag. Complainant refused to purchase 
the onions from respondent, but offered to attempt to sell the onions 
for respondent and to advise respondent of the outcome of such efforts 
on January 22 or 23. Respondent agreed that complainant should 
attempt to sell them. 

7. On or about January 24, 1950, respondent dispatched the follow- 
ing telegram to complainant: 

“REFER YOUR WIRE. OUR CONTRACT SPECIFIC SHIPPING DATE 
JAN 20TH. WE UNABLE ACCEPT AT THIS LATE DATE. PLEASE 
CANCEL. THANKS.” 

8. On or about January 25, 1950, complainant advised respondent 
by telegram that the cancellation was not accepted and that shipments 
would be made starting January 27. Respondent repeated cancella- 
tion and refused to accept any shipments which might be tendered. 
On or about January 27, 1950, complainant advised respondent that 
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the 13 carloads of onions would be sold for respondent’s account and 
that respondent would be held liable for all losses. 

9. Complainant resold the 13 carloads of onions for the net amount 
of $10,618.26, which when deducted from the contract price for the 
13 carloads leaves a deficit of $12,196.74, no part of which sum has 
been paid to complainant. ; 

10. Complaint was filed within nine months after the accrual of 
the alleged cause of action. 


CONCLUSIONS 


‘Respondent first contends that the new contract of December 13, 
1949, wherein the parties agreed to sever their joint transaction and 
each take approximately one-half of the onions for its own account 
was in violation of the statute of frauds and therefore cannot be en- 
forced in this proceeding. The facts, however, show that the contract 
of December 13 called for deliveries in December and further deliver- 
ies in January. This was a single contract calling for delivery in 
two installments and not two separate and distinct contracts. Re- 
spondent admits that the December onions were received and accepted 
and paid for in full. Thus the contract was taken out of the operation 
of the statute. Moreover, both Oregon and Illinois have adopted the 
Uniform Sales Act whereunder contracts coming within the purview 
of the statute of frauds are not rendered void but merely unenforce- 
able by action. The defense of the statute of frauds is not available 
in reparation proceedings brought under the provisions of the Perish- 
able Agricultural Commodities Act where the statutory bar is strictly 
procedural and substantive rights are unaffected. Joseph Rothen- 
berg v. H. Rothstein & Sons, 183 F. 2d 524 (8rd Cir. 1950). 

Respondent next contends that no contract was entered into on 
December 13, 1949, since respondent replied to complainant’s offer by 
making a counter-offer, and neither the offer nor the counter-offer 
was ever accepted. The offer of December 13, 1949, was confirmed by 
a telegram sent by complainant to respondent on the same date which 
reads as follows: 

“RETEL CONVERSATION SAM SEIGEL WE SPLITTING OUR JOINT AS 
FOLLOWS GIVING YOU NINE OF THE 18 CARS DECEMBER 15 SHIPMENT 
ON YOUR ORIGINAL COST OF 2.60 FOB 13 OF THE 25 CARS JANNUARY 20 
SHIPMENT ON YOUR ORIGINAL COST OF 2.92-% FOB YOU TO AIRMAIL 
250.00 PER CAR DEPOSIT ON YOUR SHARE OF 22 CARS YOU TO ASSUME 
TRANSIT RISK ON YOUR SHARP THANKS.” 

Respondent’s reply to this telegram was also transmitted on December 
13, 1949, and reads as follows: 
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“REWIRE 22 ONIONS DEAL OKAY EXCEPT CANNOT PAY DEPOSIT AT 
PRESENT.” 

If the above quoted communications stood isolated and alone, there 
might be some merit to respondent’s position that its reply to com- 
plainant’s offer was not an acceptance, but a counter-offer. However, 
the transactions between the parties were carried on principally by 
long distance telephone conversations. According to the testimony 
of Fred Spada, after respondent’s telegram was received, he talked 
with Michael Auster by telephone and Auster explained that they 
could not pay the deposit because they were short of cash at the mo- 
ment. Spada agreed to ship the onions without the deposit, and it 
is undisputed that the nine carloads of onions scheduled for 
December delivery were in fact delivered and paid for at the rate 
specified in the contract. Thus it appears that complainant accepted 
the modification of the proposed contract as contained in respondent’s 
counter-offer, and the first portion of the contract was executed on that 
basis. 

Respondent’s next contention is that there was no meeting of minds 
with respect to the dates of shipment. Respondent argues that com- 
plainant was working under the impression that shipments were to 
be made “starting December 15” and “starting January 20”, whereas 
respondent considered the contract to mean that shipments were to be 
made “on December 15” and “on January 20”. To arrive at the 
intention of the parties, it is necessary to trace the entire history of 
the transaction from its inception. The conversations between the 
parties with respect to this onion deal began on November 23, 1949, 
or earlier. They discussed sources of supply, market conditions, and 
the possibilities of profit by disposing of the onions on the Chicago 
Mercantile Exchange or the cash market. Apparently the matter of 
trading the onions on the Exchange was seriously considered, for all 
of the contracts which complainant made with the growers either 
called for onions of “Board grade” or spelled out specifically the grade 
of onions which are acceptable on the Exchange in fulfillment of 
onion futures contracts. It is also apparent from the beginning 
that time was not considered of the essence with respect to the date 
of delivery of the onions, since it was contemplated that the onions 
might be hedged on the Exchange and the delivery thereof deferred 
until the beginning of the following month. This intention was 
clearly expressed in the original contract of the parties dated Novem- 
ber 29, 1949, which called for shipments “starting December 15” and 
“starting January 20”. That it was not contemplated that all ship- 
ments were to be made on December 15 and January 20, respectively, 
is further indicated by the fact that complainant’s contracts with the 
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growers with respect to the January onions called for delivery as 


follows: 

IMINO RT DO in oct ord re aicsl aa epiouanaa el 9 carloads 
Sr NR Sm a ce a icheiote een! 1 carload 
SER UE OO ct cei memes enc senna nngeoemec eee 4 carloads 
I I a ec el emma 11 carloads 


These contracts and those pertaining to the December onions were 
all made during the last week of November and the first week of 
December, 1949. It also is significant that complainant did not have 
physical facilities to load out nine carloads or 13 carloads of onions on 
a single day. Fred Spada testified that the loading-out capacity of 
complainant’s packing plant was not more than three carloads per 
day. 

It is respondent’s position that whereas the parties originally con- 
tracted for shipments “starting December 15” and “starting January 
20”, this original contract was superseded by the new contract of 
December 13, which is quoted in full above, wherein the parties spoke 
of the “December 15 shipment” and the “January 20 shipment.” 
Respondent’s witnesses admitted, however, that the matter of the 
dates of shipment were not discussed between the parties at the time 
of the new agreement of December 13. Moreover, it appears that as 
a matter of convenience the shipments had been characterized in pre- 
vious communications between the parties as the “December 15 ship- 
ment” and the “January 20 shipment,” rather than the shipment 
“starting December 15” or the shipment “starting January 20.” And 
it is most significant that after the parties had entered into the new 
contract of December 13, complainant shipped the “December 15 ship- 
ment” during the period from December 17 through December 29 
without any objection or question on respondent’s part. 

‘In view of the foregoing evidence, it is concluded that the parties 
did not at any time intend that all of the onions were to be shipped 
on December 15 and on January 20, respectively. It was their inten- 
tion, rather, that shipments were to commence at approximately those 
dates and were to continue until all the cars had been shipped. It is 
concluded, further, that there was full understanding and meeting 
of minds between the parties that such was the meaning of the delivery 
dates specified in the contract. 

Respondent’s next defense is that complainant has failed to prove 
that it was in position to deliver the 13 carloads of onions called for | 
in the contract for delivery beginning January 20. There is some | /! 
confusion in the evidence offered by complainant concerning the terms 
of the contracts which it had entered into with the growers. How- 
ever, the supplemental report of investigation, which is a part of the 
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evidence in the case, contains a concise listing of the details of the 
grower contracts which indicate that complainant had contracted 
for 25 carloads of onions of “Board grade” to be delivered during the 
period January 20 and February 15, 1950. There is, therefore, suffi- 
cient proof in the record of complainant’s ability to deliver in 
accordance with the terms of the contract. 

Respondent next argues that complainant failed to comply with 
the shipping dates specified in the contract, whether they be “starting 
January 20” or “shipment January 20.” Respondent points out that 
on January 21, complainant sent respondent a telegram which reads, 
in part, as follows: 

“Will be unable ship anything for at least a week giving onions chance to 
sweat working on couple deals should have answer Monday Tuesday if looks 
attractive will submit to you.” 

This, according to respondent’s argument, is conclusive proof that 
complainant was unable to make shipments starting January 20 as 
contracted for, and in these circumstances, complainant was obliged 
to go elsewhere to obtain onions to fulfill the contract, and its failure 
to do so was a breach of contract which relieved respondent from 
liability thereunder. 

Both parties admit that the above quoted telegram was preceded 
by a telephone conversation which took place on January 19 or 20, in 
which Fred Spada advised Michael Auster that immediate shipments 
could be made, but due to a recent freeze in the growing fields, it would 
be better to allow the onions to sweat for a week before shipment in 
order to insure their arrival in first class condition. Auster made no 
reply to this suggestion but asked Spada if complainant would be 
willing to buy the onions for $1.75 per bag. Spada refused to purchase 
the onions at this price, but offered to endeavor to sell them for Auster 
and to advise Auster on January 22 or 23 of the results of his efforts., 
Auster agreed with this suggestion and told Spada “to go out and sell 
them.” 

From the foregoing, it appears that the delay in the shipment of 
the January 20 onions was not due to complainant’s inability to per- 
form, but rather to the agreement reached by the parties that the on- 
ions should be allowed to sweat before shipment, and that Spada 
should be given time to attempt to sell them on the West Coast. 
Thus Auster’s attempt to cancel the contract on January 24 was without 
justification and of no effect. Moreover, complainant was ready and 
offered to commence shipments on January 27, 1950, which, in view 
of the agreements reached by the parties in their telephone conver- 
985134—52—-3 











1518 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 10 A.D. 1511 


sation of January 19 or 20 was a sufficiently prompt tender of per- 
formance. 

Respondent next contends that complainant failed to prove tender 
or delivery of onions of the size contracted for. Admittedly there 
was no delivery for such would have been a futile gesture in view of 
the repeated communications from respondent that the contract was 
cancelled and that no onions would be accepted. Respondent points 
out, however, that the onions which complainant purportedly resold 
were not the size of onions that were specified in the contract. Fred 
Spada testified that when it was learned that respondent intended to 
cancel the contract the growers were contacted and requested to sort 
out their onions in order to furnish onions of a larger size than the 
“Board grade” called for in their contracts, since there was a better 
cash market for the larger onions especially on the West Coast. In 
response to this request, many of the growers did furnish larger onions 
than those originally contracted for. These facts cannot be taken 
as proof, however, that it would have been impossible for complainant 
to furnish onions of the size contracted for. Certainly complainant’s 
efforts to minimize damages by causing the growers to furnish onions 
of a size more suitable for resale in place of the size originally con- 
tracted for cannot be held against him or defeat his claim. 

Finally, respondent contends that complainant has failed to prove 
damages. Fred Spada testified that he handled the resale of the onions 
in the best possible way in a declining market. Some of the onions 
were sold outright and others were placed with a dealer for sale on 
consignment. Respondent objects that the party who handled the 
consignment sale of the onions did not testify. However, Spada tes- 
tified that he had conversations with the dealer in question daily and 
followed the handling of the shipments closely. The accounts of sale 
rendered by the dealer and exhibits showing expenses incurred in 
making the sales were placed in evidence. There was no indication 
that anything was irregular or improper in the disposition of the 
onions. It is concluded that complainant sustained its burden of 
proof with respect to the resale of the onions. 

There is, however, an item of damages which complainant claims 
which cannot be recovered. Complainant seeks to assess a $60 com- 
mission fee in connection with the resale of each of the carloads of 
onions. This is an improper charge and must be disallowed. The 
seller “cannot, however, make a charge for his own services in connec- 
tion with the resale.” (Williston on Sales, Sec. 552). 

In addition, there appears to have been faulty calculation with 
respect to the resale of Car No. PFE 90097 which contained 52 sacks 
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of grower’s onions in addition to the 600 sacks of onions which com- 
plainant was reselling. A proper accounting on this shipment is as: 
follows: 


Grons sroceeds on Gh2 stoke. «5... oo sn sc td ode dens ccna ste sacku $547.35 
Less—Average proceeds on 52 sacks_-..-_--.--------------------- 43. 65 
Diccaeeie ent GUN GN eos oo oon oe see easen eee awe 503. 70 
Expenses: 

octet GOR OOO: ob oo. ob esas sa5- $96. 75 


Distribution and unloading on 602 sacks__-- $13. 75 
Less average distribution and unloading on 





DOMME. 2 con cde sae mesasageasano ss 05 
Distribution and unloading on 600 sacks_-__------------ 13. 70 
Brokerage, storage, hauling, demurrage, and 
switching on 652 sacks___.....---------- $96. 35 


Less average brokerage, storage, hauling, 
demurrage, and switching on 52 sacks____ 7. 67 





Brokerage, storage, hauling, demurrage, and 





NEUES Ot Pe ONORES co 5 oo cc nee nncccocsucns 88. 58 

TO en oa cee eft hak oth we 199. 03 
ING OEE RON od cc nee ctmnaaaem bead eod 304. 67 
Lene eont (G00 sacks at 92.0270)... eee ccce 1, 755. 00 
TROUGHS coos oe ara aaa com awe wena wananaiddameeGn aoradere 1, 450. 33 


With the above correction, and with the $60 per carload com- 
mission charge eliminated, complainant’s damages on each of the 13 
carloads of onions were as follows: 








Date of Shi 

Car No. ment» | Net Deficit 
FE sriinccitacdp ndipibiacn ane sds ode dats Mebainsaeanialemmatdaambasaatiebe Jan. 27,1950 $735. 00 
STEPPE onacsck th eaninanidebtiaieh dada aibiacammaanaibiiemanbaesennnndiaaetaaaanine Jan. 28, 1950 795.14 

Fe in cinch ot diiects Mhgs cipbpticti crest essen asp tetas sk cali hea ieav cin aaa Jan. 30,1950 b 
Sais is diss ch a kicheircidicsanastnenietnn aapenia dnaieainaddanettars dimerakadie tearentien adihanmaanieceeeanane i iicmaicens 1, 085. 32 
PE acini ulin dehekatisiickimbicambiininateh oaakiasbaekbnlds teen Jan. 31,1950 735. 00 
SUT TTI iciucrsis-a esactshensencaktecpbastctorechsttn land tt oodieondadietactaadiana he achekaidmapadadaanicienaaniicdaaai Feb. 7, 1950 1, 077. 88 
nti insane Srudadedutibcehtbsaninnsdetbiddadaddd ddmkueemddee eae WS ave 795. 00 
PFE 90097_... ----| Feb. 7, 1950 1, 450. 33 
PFE 6428 Feb. 8, 1950 $14. 38 
PFE 46944 Feb. 9, 1950 831.75 
Be A aican.c a acubeipdeds sp tinsaslas ern eesinnagia bgeeieteblertads GW einlheniehasteatsind ooaisecaenicanl tiated se ciiimie at 1, 214. 19 
PFE 91528 Feb. 10, 1950 | 1, 045. 13 
a eriterccetentindaitictaih chianeechite dD i hein caiilctiteiacleadaiaialid ate tn niaahe sealant alee ee Feb. 11, 1950 782. 52 
NONE GONE, occintatenntcenic susdiandeiindie tlie etnnameisndadads waa ze 12, 196. 64 


In accordance with the foregoing, it is concluded that respondent’s 
rejection of the 13 carloads of onions listed above was without reason- 
able cause and in violation of Section 2 of the act. Accordingly, rep- 
aration should be awarded complainant for the difference between the 
contract price and the amount recovered in the resale of the produce, 
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or the sum of $12,196.64, plus interest, and the facts of the case should 
be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant the sum of $12,196.64, with interest thereon at the rate 
of 5 percent per annum from March 1, 1950, until paid. 

Copies hereof shall be served upon the parties. 

The facts and circumstances of this case as herein reported shall 
be published. 





(No. 3008) 


Leacu Broxerace Company, Inc. v. Rwworty Cannine Company. 
PACA Doc. No. 5503. Decided December 10, 1951. 


Failure to Pay Brokerage—Evidence Showing Complainant Was Broker— 
Rate of Brokerage 


Where complainant alleged it was employed as broker by respondent who failed 
to pay the usual brokerage of 3 percent, and respondent claims complainant 
merely introduced him to buyer and further that rate of brokerage in cost 
plus contracts such as entered with buyer is only 1 percent, held, that the 
evidence establishes complainant was respondent’s broker and that it is 
entitled to recover as reparation brokerage at the rate of 3 percent. 


Leach Brokerage Co., Inc., of New York, New York, complainant, pro se. Ridgely 
Canning Company, of Ridgely, Tennessee, respondent, pro se. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a e¢ seg.). An in- 
formal complaint was filed October 12, 1950, and a formal complaint 
was filed February 2, 1951. Complainant alleges that on or about 
February 6, 1950, it was employed as broker by respondent to negotiate 
the sale of 500,000 pounds of frozen strawberries to Snow Crop Mar- 
keters; that on or about May 1, 1950, complainant negotiated such 
sale; that respondent packed under the contract only 13,884 dozen 
12-ounce packages worth $36,097.95; and that respondent has failed 
and refused to pay complainant the reasonable value of the services 
rendered, which is 3 percent of the valuation of merchandise packed, 
or $1,082.94 An award of reparation is requested for that amount. 

An investigation of the informal complaint was made by the Regula- 
tory Division, Fruit and Vegetable Branch, Production and Market- 
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ing Administration. A copy of the report of this investigation and 
a copy of the formal complaint were served upon respondent on March 
15, 1951. A copy of the report of investigation was served upon 
complainant on March 12, 1951. 

Respondent filed an answer to the formal complaint on April 2, 
1951, denying that complainant ever represented respondent in a 
brokerage capacity. Respondent alleges that the only service rendered 
by complainant in the sale was to introduce the Snow Crop representa- 
tive to L. H. Herndon of Humboldt Canning Co. who reported that 
arrangements had been made for the representative to visit the re- 
spondent’s plant. It is alleged further that respondent subsequently 
negotiated a contract with Snow Crop Marketers on a cost basis to 
vary with the cost of berries from day to-day and the interest of com- 
plainant was calculated at 1 percent as a cost factor. Respondent 
further alleges that in such contracts a brokerage of 1 percent is cus- 
tomary in his section of the country and that no amount above 1 per- 
cent should be allowed complainant. 

Since neither party requested an oral hearing, the proceeding was 
conducted under the shortened method of procedure in accordance with 
section 47.20 of the rules of practice. Both parties requested that 
their pleadings and exhibits attached be considered as their statements 
of facts. 

FINDINGS OF FACT 


1. Complainant, Leach Brokerage Company, Inc., is a corporation 
whose address is 100 Hudson Street, New York, New York. 

2. Respondent is an individual, John M. Craddock, doing business 
as Ridgely Canning Company, whose address is Ridgely, Tennessee. 
At the time of the transaction involved herein, respondent was not 
licensed under the act although it was subject to license. Pursuant 
to an application for license dated December 4, 1950, and the payment 
of the annual fee plus $26.87 arrearage, a license was issued to respond- 
ent on December 29, 1950. 

3. On or about February 1, 1950, John M. Craddock told L. H. 
Herndon of Humboldt Canning Company, Humboldt, Tennessee, that 
he was interested in packing for sale frozen strawberries and, therefore, 
he would appreciate being advised as to prospective customers. 
Herndon was contacted by complainant relative to packing approxi- 
mately 500,000 pounds of strawberries in 12 or 16 ounce packages 
for Snow Crop Marketers, a division of Clinton Foods, Inc. Hern- 
don authorized complainant to offer this quantity of berries for sale 
for respondent to Snow Crop Marketers which complainant did. 
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‘Complainant’s representative introduced Herndon to B. J. Eldridge, 
the Snow Crop Marketers representative, and arranged for Eldridge 
to inspect respondent’s plants prior to negotiating a cost plus contract. 

4. Herndon advised respondent of the arrangements which had 
been made with B. J. Eldridge by complainant. Respondent was 
notified that complainant’s interest as broker would have to be 
protected. 

5. On or about February 15, 1950, Eldridge met Herndon and 
Craddock and visited the latter’s packing plants at Ridgely and 
Halls, Tennessee. A contract was entered into for the purchase by 
Snow Crop Marketers from respondent of 600,000 12-ounce packages 
of sliced frozen strawberries on a day to day cost basis. The contract 
was subject to the approval of the vice-president of Clinton Foods, 
Inc., which approval was given on or about February 24. 

6. Due to crop failure, respondent was able to pack for Snow Crop 
Marketers only 13,884 dozen 12-ounce packages of strawberries worth 
under the contract $36,097.95. This amount was paid to respondent. 

7. Complainant sent to respondent an invoice dated July 10, 1950, 
for brokerage from respondent at the rate of 3 percent of the purchase 
price or $1,082.94. Respondent has paid no part of this amount. 

8. The established rate of brokerage in the Southern states is 3 
percent. 

9. The informal complaint was filed within nine months after the 
cause of action accrued. 

CONCLUSIONS 


Two principal questions are presented for determination in this 
proceeding. The first is whether complainant acted as respondent’s 
broker in the transaction between respondent and Snow Crop Mar- 
keters. If this is answered in the affirmative, then the second question 
arises, what rate of. brokerage is complainant entitled to receive. 

It is complainant’s contention in this proceeding that it received 
authority to act as broker for respondent from L. H. Herndon. As 
proof thereof, complainant attached to the formal complaint a copy 
of a letter dated February 6, 1950, written by its president, M. A. 
Leach, and addressed to B. J. Eldridge of Snow Crop Marketers. 
This letter reads as follows: 

“Mr. f. H. Herndon of Humboldt, Tenn., authorized us to offer you for the 
account of Ridgely Canning Co. of Ridgely, Tennessee, a minimum of 500,000 
pounds of new pack Blakemore variety Strawberries to be packed in either 
12-0z or 16-0z canco containers to be supplied by you, at a price to be agreed 
upon later when the price to the grower has been established. 

“This offering was confirmed by Mr. Herndon to you direct when our Mr. 
Isaacson brought him to your quarters at the frozen food convention, at which 
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time it was agreed you would call upon Mr. Herndon at Humboldt on Saturday, 
the 11th of February, in order that he might take you over to the Ridgely 
plant, which appointment we hope you will be able to keep. If anything should 
interfere with your not being able to be there at that time, please notify us 
so that we can inform Mr. Herndon when you will be there.” 

Respondent’s position with respect to the initial stages of the trans- 

action is contained in paragraph 4 of his answer. This paragraph 
reads: 
“The respondent states that during the Chicago convention during the early 
part of February 1950, the respondent told Mr. L. H. Herndon of Humboldt 
Canning Company that the respondent was interested in a one-pound strawberry 
deal and would appreciate Mr. Herndon advising the respondent if he ran into 
such a deal. Just.before leaving Chicago, Mr. Herndon advised the respondent 
that he made arrangements with Mr. Eldridge of the Snow Crop Marketers, Inc., 
to meet the respondent in the early part of February for negotiating a cost plus 
contract for packing strawberries. The complainant’s interest was to be taken 
in consideration.” 

Attached to respondent’s answer is a copy of a letter dated March 28, 
1951, written to the Department by L. H. Herndon. In this letter 
Herndon states, in part, that: 


“The writer was in Chicago attending the National Frozen Fruit Convention 
last year around Feb. Ist. While there the Leach Brokerage Co. of New York 
City contacted me relative to a deal with Snow Crop. Later that day the Leach 
Brokerage Co. of New York City with the writer went to the room of Mr. 
Eldridge to talk strawberries for the coming pack. At that time I advised that 
I did not think I would be in a position to handle this operation due to prior 
commitments but that I thought the Ridgely Canning Co. would be acceptable to 
such a venture. Later the writer and Mr. Eldridge was talking and I told him 
that the Leach Brokerage Co. interest would have to be protected although this 


was a cost plus operation.” 


While respondent did not specifically deny in his answer that L. H. 
Herndon authorized complainant to offer to sell strawberries for 
respondent to Eldridge, respondent did allege that the only service 
rendered by complainant on respondent’s behalf at that time was to 
introduce Herndon to Eldridge. The evidence submitted by the 
parties with respect to what was said and done at the convention is 
certainly not as complete as it should have been. In our opinion, com- 
plainant’s evidence is entitled to the greater weight. Its letter dated 
February 6, 1950, was written shortly after the convention and, of 
course prior to the controversy. Furthermore, respondent’s allegation 
is inconsistent with his letter to the Department dated October 24, 
1950, wherein respondent stated, in effect, that complainant’s associate 
(presumably Issacson) talked with Eldridge and arranged for him to 
come to Humboldt. It is concluded that Herndon did authorize com- 
plainant to offer to sell strawberries for respondent to Eldridge and 
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that complainant actively participated in the discussion of contract 
terms and the making of arrangements for Eldridge to visit respondent. 

It is not entirely clear from the evidence what authority Herndon 
had to act for respondent. There is evidence which would indicate 
that they had some business connection. In view of subsequent events 
it is unnecessary to decide this question. Herndon notified respondent 
of the arrangements that had been made with Eldridge through the 
efforts of complainant and that the latter’s interest would have to be 
protected. Respondent was acquainted with complainant and knew 
that it was a brokerage firm. At no time during the transaction did 
respondent refute the authority which Herndon exercised. To the 
contrary, respondent has acquiesced in everything done by Herndon 
and complainant on his behalf. On February 15, 1950, respondent 
entered into a contract with Eldridge. Neither party has submitted 
a copy of the contract but it appears to have been for 600,000 pounds 
of strawberries in 12-ounce packages on a day to day cost plus basis. 
On or about February 15, 1951, Herndon wrote complainant as 
follows: 

“Mr. Eldridge was here Wednesday the 15th and Mr. Craddock of Ridgely Can- 
ning Company came over. They got together on approximately 500,000 pounds. 
When the deal was consummated your interest was recognized.” 

On or about February 21, 1950, complainant wrote to respondent in 
connection with another matter but the foregoing paragraph was 
quoted. In his reply, respondent did not mention the quoted para- 
graph. The most convincing single piece of evidence, however, is 
the invoice which respondent sent to Snow Crop Marketers. A copy 
was sent to complainant. This invoice dated June 7, 1950, shows 
that between May 16 and 31, 1950, 13,884 dozen 12-ounce packages of 
strawberries were shipped to Snow Crop Marketers and the contract 
price was $36,097.95. On this invoice complainant is shown as the 
broker. Thus, it appears that respondent recognized complainant as 
his broker. It is concluded that complainant acted as broker on 
behalf of respondent in the transaction. 

Complainant claims that it is entitled to a brokerage of 3 percent 
of the valuation of the strawberries shipped by respondent. In a let- 
ter to the Department dated October 27, 1950, complainant stated 
that the prevailing rate of brokerage paid by all packers in the South 
is a minimum of 3 percent. While respondent does not dispute this 
statement, his apparent position is that in cost plus contracts the cus- 
tomary brokerage is one percent. Herndon stated in his letter to the 
Department dated March 28, 1951, that “On a particular operation of 
this kind the regular brokerage of 3% is set aside and the usually 1% 
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is used. The reason this procedure is used is because of the cost plus 
operation when the buyer furnishes all the money. The broker does 
not have the operation to furnish a service that he usually does in 
regular sales.” During the investigation of the informal complaint, 
respondent did not mention that the customary brokerage was 1 per- 
cent in cost plus contracts. In his letter to the Department dated Oc- 
tober 24, 1950, respondent stated that Eldridge felt one percent was 
all his company would stand and such arrangements were usual. But 
Eldridge notified the Department that at no time did they discuss the 
rate of brokerage to be paid. Respondent has failed to sustain the 
burden of proving that the customary rate of brokerage for cost plus 
contracts is one percent. Since the parties are in agreement that the 
usual brokerage is 3 percent, it is concluded that this is the brokerage 
due complainant. 

The failure of respondent to pay complainant brokerage of 3 percent 
of the valuation of the strawberries shipped was a violation of section 
2 of the act. Reparation should be awarded complainant in the 
amount of $1,082.94, with interest, and the facts and circumstances 
should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,082.94, with interest thereon at the 
rate of 5 percent per annum from August 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3009) 


Frazier AND Woorers v. Ciry Propuce Company. PACA Doc. No. 
5245. Decided December 11, 1951. 


Failure to Pay Purchase Prices—Assignment of Claims 


Where it is shown that a number of producers sold various quantities of peaches 
to respondent, that peaches meeting contract requirements were delivered 
to and accepted by respondent, but that the latter has failed to pay the 
purchase price therefor, and it is shown that the producers’ claims had been 
assigned to complainant, held, respondent’s failure to pay the purchase prices 
constitutes violations of the act for which reparation should be awarded 
complainant. 


Award of Reparation for Valid Claims Based on Assignment 


Where the assignee of a number of producers’ claims establishes the validity of 
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the claims upon which the assignments are based and proves violations of 
the act by respondent, held, reparation should be awarded complainant. 


Messrs. Frazier and Wooters, of Centralia, Illinois, complainant, pro se. Mr. 
Jack W. Knight, of Houston, Texas, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


EEE Te 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Four 
separate complaints in this proceeding were filed by Frazier and 
Wooters as assignee of a number of claims of producers. The claims 
are based upon sales of peaches, which sales contracts were negotiated 
between the producers and respondent, by Frazier and Wooters, acting 
as brokers. It is alleged that various shipments of peaches were 
delivered by the producers to respondent, and facts are alleged showing 
acceptance by respondent but failure to pay for the shipments. 

A copy of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch, was served by registered mail ; 
upon complainant on November 18, 1949. Copies of the formal com- 
plaints and of the report of investigation were served by registered 
mail upon respondent on the same date. Respondent filed separate 
answers to the complaints denying liability and alleging that the 
peaches delivered failed to meet contract requirements. Both 
respondent and complainant requested an oral hearing. 

The proceeding was set for oral hearing on March 17, 1950, at Hous- 
ton, Texas. Shortly before the date for hearing, a postponement 
thereof was requested by complainant by reason of the fact that Roy 
E. Frazier had been injured in an automobile accident and would be 
unable to attend the hearing. Accordingly, the hearing was post- 
poned indefinitely. On November 10, 1950, complainant advised the 
Department that it was withdrawing its request for an oral hearing 
and requesting that the case be handled in accordance with the 
shortened method of procedure provided by the rules of practice. 
Complainant’s request as to further procedure to be followed was 
communicated to counsel for respondent. Thereafter, and on Janu- 
ary 7, 1951, counsel for respondent notified the Department that he 
had been trying to reach his client with reference to the matter, but 
that some time previously respondent had dissolved his business and 
disappeared. Presumably, this information had reference to Luke 
Webb Henson, who carried on the partnership negotiations in ques- 
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tion. Counsel further indicated to the Department that, at the time 
of the disappearance, his client was wholly without funds. Counsel 
stated that he believed it only fair to waive an oral hearing, and 
indicated that he believed that, if any hearing were held, it must be 
held without respondent’s presence and without representation on 
behalf of respondent. A letter thereafter addressed by registered 
mail to Henson, at respondent’s last known address, inquiring whether 
he expected to attend a hearing in the proceeding if scheduled, or 
whether the case might be handled in accordance with the shortened 
method of procedure, was returned to the Department marked 
“Moved, no order.” A duplicate of the Department’s letter addressed 
to Henson at the same address by regular mail was returned with the 
notation, “Unclaimed at address.” On the basis of the foregoing facts 
it was determined by the presiding officer that an oral hearing would 
not be held, and that the proceeding would be conducted in accordance 
with the shortened method of procedure. Accordingly, as provided 
by the rules of practice, complainant was given 20 days to file an 
opening statement of facts. Complainant thereafter indicated that it 
had previously furnished all the information available; and its com- 
plaints and attached exhibits were accepted as complainant’s opening 
statement. By notices addressed by the Department both to 
respondent and to its counsel, respondent was given 20 days within 
which to file an answering statement. Again, the communication 
addressed to respondent by registered mail at his last known address 
was returned to the Department marked “Moved, no order.” No 
response was received from counsel. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Roy E. Frazier and 
Cecil S. Wooters, doing business as Frazier and Wooters, whose post 
office address is 225-227 South Locust Street, Centralia, Lilinois. 

2. Respondent is a partnership composed of Frank Traina and 
Luke Webb Henson, doing business as City Produce Company, whose 
(last known) post office address is 601 Preston Avenue, Houston 2, 
Texas. At the time of the transactions involved herein, respondent 
was licensed under the act. 

3. Between the dates August 11, and August 18, 1949, in the course 
of interstate commerce, and through negotiations conducted by Frazier 
and Wooters acting as brokers, the following producers sold and 
delivered to respondent the various quantities of peaches described, 
and at the prices indicated below, f. o. b. Centralia, Illinois: 
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Date sold Name of seller Description of peaches 








8-11-49 | Louie Begurlin.--..-..--...-..- U. 8. No. 1 Elberta, 2-inch minimum and up.---.- 






8-11-49 | George McKinney-----......--|--.-- 1....dncnenintiinhinatnesinaiabaiaeanmesaieiiieninedidl 
8-11-49 | Richard McKinney---.--....--]----- Wacko, EB cnabe noe rannscaerddtetarenwccmomnce 
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8-12-49 | Lonie Beguelin.--...........-- U. 8. No. 1 Elberta, 2-inch minimum and up------ 
8-18-49 | E. E. Martensen__-........__- U.S. No. 1 Flberta, 24-inch minimum and up..-- 
8-18-49 | Charles Wooters_............_- U. 8. No. 1 Elberta, 2-inch minimum and up-.----- 
8-18-49 | D. E. Martensen.....-........ 7 .. No. 1 Elberta, 24-inch minimum and up---- ; 


8-18-49 | Dwight Beadle__._ sites S. No. 1 Elberta, 2-inch minimum 
8-18-49 | Bert Copple--_-_-_.-.- saan ooknen SG BATON... ...--s--nnon 2s 
8-18-49 | A. Sloat. aS .-| U. 8. No. 1 Elberta, 2-inch minimum. -- 
8-18-49 | Louie Beguelin U.S. No.1 FE Iberta, 13-inch minimum 


a 





8-18-49 | William ©. Tieman_____.._._-- NT cash Seal oneniaiannhe 
8-18-49 | E. M. Baldridge ____......._. U. 8. No. 1 Elberta, 1%-inch minimum... -.-.-..._-- 
8-18-49 | Adolph Dodillet, Jr............ Ce BNE I nin. hn cccccensncnudbstcnas 
a i Soi weg Basse acre aig ndede tee caesar Beers ipaianceond ah os anit die Dameciniamabaaie 





4, The various quantities of peaches delivered to respondent by 
the sellers, as described in Finding of Fact No. 3 above, met the 
requirements of the various contracts entered into between the sel- 
lers and respondent. 

5. During the months of September and October 1949, Louie 
Beguelin, R. R. Centralia, Illinois, George McKinney, R. F. D. Cen- : 
tralia, Illinois, Richard McKinney, Centralia, Illinois, D. E. Mar- 
tensen, Paxton, Illinois, Charles Wooters, 948 East Broadway, 
Centralia, Illinois, Dwight Beadle, R. R. Centralia, Illinois, Bert 
Copple, R. R. Centralia, Illinois, A. Sloat, R. R. Centralia, Illinois, 
William C. Tieman, R. R. 5, Centralia, Illinois, E. M. Baldridge, 
Centralia, Illinois, and Adolph Dodillet, Jr., R. R. Centralia, Illinois, 
assigned and transferred to complainant, in writing, all their rights, 
title, and interest in and to the claims involved in this proceeding. 

6. Respondent received and accepted all the peaches involved herein, 
but has failed and refused to pay complainant or its assignors any 
part of the agreed purchase prices therefor, totaling $2,003.35. 

7. An informal complaint with respect to each of the four truck- 
load shipments involved herein was received by the Regulatory Divi- 
sion on August 23, 1949, which was within 9 months from the time 
the causes of action accrued. 





CONCLUSIONS 


In support of the four claims involved herein, complainant has 
submitted true copies of invoices made out to respondent on stationery 


of complainant acting as broker. Also, complainant has submitted 
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sworn assignments executed by the various producers which, in addi- 
tion to assigning the claims to complainant, also describe in detail 
the oral contracts of sale existing between the producers and respond- 
ent. Each producer has stated under oath that the peaches delivered 
by him to respondent met contract requirements. In separate answers 
to each complaint, signed by Luke W. Henson, it is denied that the 
peaches contained in the various shipments met contract requirements. 
Also, in correspondence with the Department, which is contained in 
the report of investigation, Henson took the position that the peaches 
failed to meet contract requirements. Aside from Henson’s unsworn 
statements, however, respondent’s allegations are unsupported by any 
evidence of record, documentary or otherwise. Prior to the date for 
hearing which was originally scheduled in this proceeding, respondent 
dissolved its business and disappeared. So far as may be learned 
from the record it appears that after the filing of the various answers 
respondent, in effect, abandoned any further defense. Upon the record 
we conclude that complainant has established its allegations by a 
preponderance of the evidence. Accordingly, we conclude that 
respondent’s failure to pay to the various producers or to complaanant 
the purchase prices for the peaches delivered to him constituted viola- 
tions of section 2 of the act, for which complainant should be awarded 
reparation in the amount of $2, 003.35, plus interest. The facts should 
be published. 
ORDER 


Within 30 days from the date hereof, respondent shall pay to com- 
plainant, as reparation, $2,003.35, plus interest thereon at the rate of 
5 percent per annum from September 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be pubiished. 

Copies hereof shall be served upon the parties. 


(No. 3010) 


Propuce & Importina Company v. Grttianp & Comrany. PACA 
Doc. No. 5438. Decided December 12, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold bananas to respondent and the latter failed to pay the 
purchase price, it is held, respondent's failure to pay the purchase price is 
in violation of the act for which reparation should be awarded complainant. 
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Defense—Burden of Proof 


Where respondent contended that complainant agreed to an allowance on the 
purchase of bananas, and that the bananas were excessively defective, the 
burden is on respondent to sustain the defense, 


Evidence—Burden of Proof to Establish Accord and Satisfaction 


Where respondent contended that there was an accord and satisfaction, the 
burden is on respondent to establish that there was a bona fide dispute 
@s well as the acceptance of less than the full payment. 


Produce & Importing Company, of Laredo, Texas, complainant, pro se. Mr. 
- David J. Smith, of El Paso, Texas, for respondent. Mr. William A. Bolding, 
Presiding Officer. 


_ Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seg.). In- 
formal complaint was received June 5, 1950. Formal reparation 
complaint was filed August 21, 1950, wherein complainant seeks to 
recover $600, the balance alleged to be due, from respondent, on a 
purchase of four carloads of bananas sold by complainant, to respond- 
ent, on or about May 23, 1950. 

A copy of the report of investigation prepared by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant October 19, 1950. Copies of the report of investigation and 
the formal complaint were served upon respondent October 20, 1950. 

On October 30, 1950, respondent filed its answer, alleging that 
the bananas delivered were defective and that complainant agreed to 
make allowance for the damaged bananas and that payment was made 
for the purchase price less the adjustment. The answer also alleged 
that settlement was accepted by complainant and requested an oral 
hearing and dismissal of the complaint. 

Pursuant to respondent’s request an oral hearing was held at El 
Paso, Texas, on July 20, 1951. The complainant appeared at the 
hearing and the respondent was represented by its co-owner Craig 
Gilliland, Jr., and by counsel. 


FINDINGS OF FACT 


1. Complainant is an individual, Homer Casamias, trading as 
Produce & Importing Company, whose address is Laredo, Texas. 

2. Respondent, Gilliland & Company, is a partnership composed 
of Craig Gilliland, Sr., and Craig Gilliland, Jr., whose address is 
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Ochoa and Overland Streets, El Paso, Texas. At the time of the 
transaction complained of herein respondent was licensed under the 
act. 

3. On or about May 23, 1950, respondent by Craig Gilliland, Jr., 
and complainant Homer Casamias, while in Juarez, Mexico, and after 
inspection by respondent of six carloads of bananas offered for sale 
by complainant, entered into an oral agreement whereby respondent 
agreed to purchase four carloads of Mexican bananas in cars PFE 
75039, PFE 74613, PFE 90102 and PFE 66331 at the agreed price 
of 6 cents per pound, delivered E] Paso, Texas, or a total purchase 
price of $5,560.80. Respondent advanced freight, duty and switching 
charges amounting to $1,704.44. 

4. On or about May 23, 1950, the bananas in cars PFE 75039, PFE 
74613, PFE 90102 and PFE 66331 were shipped from Juarez, Mexico, 
across the border and were delivered to and accepted by respondent 
in E] Paso, Texas. 

5. Respondent gave complainant a check for $3,256.36, which was 
$600 less than the invoice price. Respondent stated the deduction was 
made for alleged damages. Complainant denied the bananas were 
defective and cashed the check with the notation “accepted under 
protest.” 

6. Respondent has not paid complainant the difference of $600, 
or any part thereof. 

7. Formal complaint was received August 21, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Respondent, before agreeing to the purchase, inspected the bananas 
and they were delivered to him shortly thereafter. Respondent ac- 
cepted the produce, but has not paid the agreed purchase price. Thus 
we have a prima facie case for complainant. 

Respondent’s defense is that, upon unloading the bananas, it dis- 
covered considerable shakers and culls, and that complainant agreed 
to an allowance of $600 due to the condition of the produce. Respond- 
ent further contends that, if complainant denied the granting of the 
allowance, the taking of respondent’s check for less amounted to an 
accord and satisfaction. 

Respondent has not established its claim that the bananas were 
excessively defective. No impartial inspection was made or inspection 
certificate offered to substantiate its claim. The large quantity of 
bananas alleged to have been damaged were not shown to complainant 
although he was present at the time. Respondent’s sales records do 
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not show sales at a loss, as alleged by respondent, and respondent has 
offered no evidence to indicate the extent of damages or that the 
bananas were dumped. We therefore conclude that the bananas 
delivered and accepted conformed with the terms of the contract. It 
is difficult under such circumstances, especially in view of complain- 
ant’s denial, to believe that a new agreement was made providing for 
an allowance. 

Respondent’s second contention is that there was an accord and- 
satisfaction because complainant accepted respondent’s check for 
less than the full amount. Complainant’s notation on the check, 
“accepted under protest,” would not, defeat this purpose providing 
the other elements of an accord and satisfaction were present, as it 
appears from the testimony at the hearing that complainant knew 
respondent meant the check to be payment in full. One requirement, 
however, is that there be a bona fide dispute. There is no doubt that 
there was a dispute in this case, but its being bona fide is questionable. 
In light of our previous conclusion that the produce met contract 
requirements and complainant fulfilled his part of the agreement, 
we are constrained to hold that complainant’s acceptance of the check 
falls short of being an accord and satisfaction. 

Respondent’s failure to pay the full purchase price in connection 
with this transaction is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $600, with 
interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $600, with interest thereon at the rate 
of 5 percent per annum from June 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3011) 


S. & D. Wotr Co. v. Josep Biumperc & Sons, Inc. PACA Doc. 
No. 5431. Decided December 12, 1951. 


Principal and Agent—Denial of Authorization by Principal Not Estopped 


Where respondent-buyer, and other dealers purchasing produce at the Phila- 
delphia market, authorized various truckers to purchase commodities for 
them without written authorization or other communication between buyer 
and seller, and complainant-seller, and other dealers selling on that market, 








aaa 


PERG & 


RE IEG SERRE 





WOLF CO. Vv. JOSEPH BLUMBERG & SONS, INC. 1533 


Cite as 10 A.D. 1532 


delivered the commodities to the truckers without requiring any promise 
to pay therefor or even any signed receipts, held, in the case where buyer 
denied giving authorization for a purchase made by a trucker, the buyer 
is not estopped to deny giving authorization on the ground that it clothed 
the trucker with apparent authority. 


Sufficiency of Proof of Delivery of Commodity 


Where a trucker, on behalf of respondent, purchased 10 crates of cantaloups 
from complainant, and respondent at no time denied having received and 
accepted the cantaloups, held, on reconsideration, the trucker’s statement 
to a representative of the Department that he delivered the cantaloups to 
respondent plus respondent’s admission that it received some goods from 
the trucker on the day in question constitutes sufficient proof of delivery 
of the cantaloups to respondent. 


Dismissal of Complaint Upon Reconsideration of Prior Order 


Where an order was issued in a reparation proceeding under the act dismissing 
the complaint on the ground that complainant had failed to sustain its 
burden of proof, but on reconsideration it is held that complainant’s evi- 
dence, although weak, is sufficient, the original order, being in error, is 
vacated and superseded by a subsequent order awarding reparation. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. David 


Paull, of Atlantie City, New Jersey, for respondent. Mr. Webster P. Magson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


By order issued June 4, 1951, in this proceeding under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
499a et seg.), the complaint was dismissed on the ground that com- 
plainant had failed to sustain its burden of proof. Copies of the order 
were served on complainant and respondent on June 5th and 6th, re- 
spectively. On June 14, 1951, complainant’s attorney notified the 
Department that he was preparing a petition for reconsideration and 
requested an extension of time for filing such petition. The Judicial 
Officer granted an extension to June 25, 1951, and on June 20, 1951, 
issued a stay order pending the issuance of a further order in this pro- 
ceeding. Within the time allowed, complainant filed a petition for 
reconsideration. A copy of complainant’s petition, together with a 
copy of the affidavit attached thereto, was served on respondent’s at- 
torney on September 20, 1951. No answer to the petition has been 
received from respondent. Upon reconsideration it is concluded 
that the order of June 4, 1951, is in error, and should be vacated. 

This proceeding was instituted to recover the amount of $50, the 
contract price of 10 crates of cantaloups sold and delivered by com- 
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plainant to a teamster, Harry Schechtman, who, complainant alleges, 
was acting as respondent’s agent in the transaction. Respondent’s 
answer alleges that one James F. Pontari was the only one authorized 
to make any purchases on behalf of respondent at the time of the 
transaction involved herein, and further, that complainant has failed 
to prove delivery of the cantaloups in question to respondent. 

Since the amount involved is less than $500, the matter was handled 
under the shortened procedure provided by section 47.20 of the rules 
of practice (7 CFR 47.20). Complainant filed an opening statement 
of facts. Respondent submitted no answering statement. 


FINDINGS OF FACT 


1. Complainant, S. & D. Wolf Co., is a partnership composed of 
Samuel Wolf and David Wolf, whose address is 208 Walnut Street, 
Philadelphia, Pennsylvania. 

2. Respondent, Joseph Blumberg & Sons, Inc., is a corporation 
whose address is 3 Municipal Market, Atlantic City, New Jersey. 
Respondent was not licensed but was subject to license under the act 
at the time of the transaction here involved. Respondent was issued 
a license on July 19, 1949, upon payment of the annual license fee 
plus $2.50 arrearage. 

3. On or about July 6, 1949, complainant, in the course of interstate 
commerce, sold and delivered to a teamster, Harry Schechtman, 10 
crates of cantaloups, J-45’s, at an agreed price of $5 per crate, upon 
his representation that he was making the purchase on behalf of re- 
spondent. Complaint billed the cantaloups to respondent at a price 
of $5 per crate, or a total price of $50. 

4. Harry Schechtman delivered the 10 crates of cantaloups involved 
herein to respondent, who accepted delivery, but has since failed and 
refused to pay complainant the purchase price or any part thereof. 

5. Informal complaint was filed within nine months after the cause 
of action accrued. 

CONCLUSIONS 


The order of June 4, 1951, recognizes two principal issues in this 
dispute: (1) whether Harry Schechtman negotiated the purchase as 
respondent’s authorized agent, and (2) if not, whether respondent 
nevertheless accepted delivery of the cantaloups and thereby obli- 
gated itself to pay for them. 

Complainant’s petition for reconsideration assigns as error the find- 
ing that the evidence fails to establish any authority in Schechtman 
to make the purchase on respondent’s behalf as its agent. Our at- 
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tention is directed to exhibit 4 attached to the report of investigation, 
a letter signed by respondent’s attorney, admitting that Schechtman’s 
services were used occasionally during the summer, and that he did 
deliver to respondent some “early load” items from Philadelphia on 
the day of the transaction involved herein. The petition also refers 
us to exhibit 5 attached to the report of investigation, a letter from 
the secretary of the Philadelphia Produce Credit and Collection Bu- 
reau, in which it is stated that Schechtman made a number of such 
purchases for respondent throughout the summer, all of which were 
paid for except the one involved in this dispute. Complainant con- 
tends that these two exhibits establish a course of conduct sufficient 
to warrant a finding that Schechtman was respondent’s authorized 
agent, or at least that complainant was justified in accepting him as 
such on this occasion. 

We find no error with respect to this issue. From complainant’s 
explanation of how this transaction was conducted, it appears that 
complainant and others at the Philadelphia market were making this 
type of sale in random fashion, allowing teamsters such as Schecht- 
man to take possession of quantities of fruits and vegetables without 
signing any receipts and without making any promises to pay there- 
for, merely on the representations that they were purchasing for 
named dealers in Atlantic City or elsewhere outside the market. 
Obviously, anyone who engages in such casual practice must expect 
some losses therefrom, and must realize that he assumes a risk every 
time he releases produce under such an arrangement. The other par- 
ties to the transaction, the teamster and the buyer, also assume some 
risk of difficulty or misunderstanding, but their risk is not nearly so 
great as that assumed by the seller who creates the possibility of loss 
by contributing possession of his property to such an uncertain process. 
Here, however, complainant would have us relieve him of all risk in 
the matter and shift it entirely to the buyer, urging the view that 
respondent’s election to participate in such transactions is sufficient 
to obligate it in those cases where we cannot determine whether re- 
spondent authorized the purchase or not. We cannot thus afford com- 
plainant such arbitrary protection to take the place of the protection 
which it neglected to give itself. Complainant assumed a risk and 
must now suffer the result. As to this issue we can only leave the 
parties where we find them. Respondent’s participation in this lax 
practice creates no agency. by estoppel against it. The evidence con- 
cerning Schechtman’s employment by respondent, as it appears in 
the record, is insufficient to provide us a basis for saying he was clothed 
with such apparent authority as would allow complainant to sell to 
him with impunity. 











1536 


PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 10 A.D. 1532 


As to the other issue, whether respondent did take delivery of the 
cantaloups and thereby obligate itself to pay for them, respondent 
admits receiving some goods from Schechtman on the day in question, 
Schechtman told a representative of the Department that delivery was 
made to respondent, and Pontari, respondent’s broker in Philadelphia, 
stated to the same representative that “a trucker” (presumably 
Schechtman) purchased 10 crates of cantaloups at $5 per crate for 
respondent on the day in question, but that a seller other than com- 
plainant had been credited therefor. In the face of this evidence, 
respondent at no time has denied that it received the commodity in 
question. Instead it alleges only that Pontari’s records do not show 
the transaction. Such a defense merits but little consideration in the 
light of Pontari’s admission that it is entirely possible that the canta- 
loups were purchased and delivered even though not shown on his 
records. 

Complainant’s evidence of delivery is weak, perhaps because of the 
loose procedures followed in the Philadelphia market. Yet, in view 
of the complete absence of any opposing evidence, much less any denial 
by respondent that delivery was made, we feel that complainant’s 
evidence, as weak as it is, must prevail. We conclude that the order 
of June 4, 1951, is in error in finding that no delivery to respondent was 
shown. 

This conclusion is strengthened by respondent’s failure to deny that 
delivery was made even after it was served with the petition for recon- 
sideration and affidavit of Schechtman, attesting to the fact that the 
cantaloups were delivered by him to respondent and that respondent 
paid Schechtman for the hauling of same. 

Respondent’s acceptance of the goods either constituted a ratifica- 
tion of the purchase, which bound respondent to pay the agreed pur- 
chase price of $50, or amounted to such appropriation of the property 
as obligated respondent to pay the value thereof, guantum valebant. 
We think it fair to assume that the agreed purchase price, $5 per crate, 
represented the fair value of the cantaloups in question, since there is 
no suggestion that they were of inferior quality, and since the record 
shows that respondent did agree to purchase 10 crates at that price on 
the same day. Accordingly reparation should be awarded complain- 
ant in the amount of $50, with interest, and the facts should be 
published. 

ORDER 


The order issued in this proceeding on June 4, 1951, is hereby va- 
cated and superseded by this order. 
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Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $50 with interest thereon at the rate of 5 
percent per annum from August 1, 1944, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(No. 3012) 


Anpes Frurr & Propuce Corp, v. SAMUEL Peristern. PACA Doc, 
No. 5520. Decided December 19, 1951. 


Binding Agreement Represented by Stipulation Settlement 


Where the record shows (1) that a controversy has arisen between the parties 
in connection with the sale and delivery of certain quantities of bananas by 
complainant to respondent, and the delivery for sale on a consignment basis 
of certain other quantities of bananas by complainant to respondent; (2) 
that the parties entered into a stipulation providing for settlement of the 
controversy upon the payment by respondent of a certain sum in install- 
ments; (3) the stipulation further provides that upon default in making any 
installment payment respondent thereby waives a hearing in the proceeding 
and consents to the entry of a reparation order for the relief demanded in 
the complaint; and (4) that respondent defaulted in making any of the 
agreed installment payments, it is held, that the stipulation agreement 
represents a binding agreement upon the parties, respondent’s failure to 
make the agreed payments is a violation of section 2 of the act, and repa- 
ration for the amount of damages prayed for in the complaint should be 
awarded complainant. 

Where respondent admitted having entered into the stipulation agreement, and 
no suggestion is made that respondent should be relieved therefrom on the 
grounds of fraud, surprise, deceit, or mistake, it is concluded that the stipu- 
lation represents a binding agreement upon the parties and reparation should 
be awarded to complainant as provided therein. 


Mr. David Siskind, of New York, New York, for complainant. Mr. Samuel 
Perlstein, of New York, New York, respondent, pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seg.). In its 
formal complaint, complainant seeks an award of reparation against 
respondent for damages alleged to have been sustained during Novem- 
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ber and December 1948, and January 1949, in connection with the 
purchase by respondent from complainant of certain quantities of 
bananas, and in connection with the sales by respondent of certain 
other quantities of bananas on a commission basis for the account of 
complainant. A total sum of $12,626.58 is sought to be recovered in 
the original complaint. In a supplemental and amended complaint 
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subsequently filed by complainant it is alleged that on June 8, 1950, 
the parties entered into a compromise agreement providing for the 
settlement of the controversy upon payment, in installments, of a total 
sum of $5,000 by respondent to complainant over a designated period 
oftime. It is further alleged the stipulation agreement provides, in 
the event of a default in making any of the installment payments by 
respondent, that respondent thereby waived the filing of an answer 
in this proceeding, and consented to the entry of a reparation order by 
the Secretary of Agriculture in favor of complainant and against 
respondent for the relief demanded in the complaint. Finally, it is 
alleged that no part of the said sum of $5,000 has been paid by 
respondent. 

A copy of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch, was served by registered mail 
upon complainant on March 13, 1951. Copies of the formal com- 
plaint, the supplemental and amended complaint, and the report of 
investigation prepared by the Regulatory Division were served by 
registered mail upon respondent on March 14, 1951. Respondent filed 
an answer to the complaint denying liability and requesting an oral 
hearing. Respondent, however, admitted entering into the stipula- 
tion agreement of June 8, 1950. 

Complainant objected to the holding of a hearing in this case on the 
ground that the answer does not deny any of the specific allegations 
of the complaint, and therefore raises no issue which need be the sub- 
ject matter of any hearing. Complainant further contended that, by 
default under the stipulation agreement, respondent had waived the 
holding of an oral hearing and had consented to the entry of a repara- 
tion order by the Secretary of Agriculture. In order to determine 
the genuineness of the alleged stipulation agreement, and the circum- 
stances surrounding its execution, it was determined by the presiding 
officer that a hearing not be held, but that further proceedings be held 
in accordance with the shortened method of procedure provided by 
the rules of practice, and that the issues to be covered in such further 
proceedings be limited to the matter of the stipulation agreement. 
Accordingly, pursuant to notice, complainant filed an opening state- 
ment of facts on August 3, 1951. Pursuant to notice, and within 
the time granted, respondent notified the Department in writing that 








a ee oN ee 


ANDES FRUIT & PRODUCE CORP. Vv. SAMUEL PERLSTEIN 1539 
Cite as 10 A.D. 1537 


he elected to have the answer and attached exhibits previously filed 
by him considered as his answering statement. 


FINDINGS OF FACT 


1. Complainant, Andes Fruit & Produce Corporation, is a corpora- 
tion whose post office address is 19 Rector Street, New York City 6, 
New York. 

2. Respondent is a partnership composed of Samuel Perlstein and 
Tamar Weber doing business in the name of Samuel Perlstein, whose 
post office address is 28 West 69th Street, New York 23, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. Between the dates November 27, 1948 and December 1, 1948, in 
the course of interstate and foreign commerce, complainant sold and 
delivered to respondent, and respondent purchased and accepted from 
complainant, 2,322 stems of bananas, which were of a net weight of 
134,780 pounds, at an agreed price of 5 cents per pound, and 19,775 
pounds at an agreed price of 3 cents per pound, ex S. S. Santa Rita, 
all f. o. b. steamerside, Brooklyn, New York. On or about and between 
the dates December 9 and 13, 1948, respondent stated and represented 
to complainant that, by reason of the poor condition of the bananas, 
respondent was compelled to make substantial allowances to his cus- 
tomers after their resale of the bananas. In reliance upon such repre- 
sentations, complainant was induced to and did reduce its invoice 
prices of said bananas to respondent. Respondent actually received 
amounts from its customers in excess of the amounts reported to com- 
plainant. As a result of respondent’s misrepresentations, complain- 
ant sustained damages in the sum of $3,616.25, being the difference 
between the complainant’s total invoice prices to respondent and the 
amounts paid by respondent to complainant. 

4. In making the sales referred to in Finding 3 above, complainant 
was acting as a commission merchant for the Compania Frutera Sud 
Americana, a Chilean corporation, whose business office is located at 
Valparaiso in the Republic of Chile, said bananas having been shipped 
by said corporation in foreign commerce from port of loading at 
Puna, Ecuador, South America, to the complainant at New York, 
New York. 

5. Between the dates December 24, 1948, and January 4, 1949, in the 
course of interstate and foreign commerce, complainant sold and 
delivered to respondent, and respondent purchased and accepted from 
complainant, ex S. S. Santa Elisa, 1,393 stems of bananas which were 
of a net weight of 93,280 pounds, at an agreed price of 614 cents per 
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pound, f. o. b. steamerside Hoboken, New Jersey. With respect to 
the remainder of the load, containing bananas which had been ex- 
posed to cold weather, the parties entered into an agreement, in the 
course of interstate and foreign commerce, for the sale of the bananas 
by respondent for the account of complainant with a commission to 
respondent of 14 cent per pound. This commission agreement covered 
1,859 stems of bananas with a net weight of 97,810 pounds. Respond- 
ent received and accepted the bananas subject to the consignment 
agreement and rendered an oral account sales to complainant with 
respect to said bananas, which account sales did not truly and correctly 
state the total gross sales. With respect to the bananas purchased 
from complainant, respondent represented to complainant that, by 
reason of the poor condition of the bananas, respondent was com- 
pelled to make substantial allowances to its customers. The repre- 
sentations in both instances were false. By reason of such 
misrepresentations, complainant was induced to, and did reduce its 
invoice prices as to the bananas sold to respondent, and complainant 
accepted as the net proceeds for the bananas consigned, sums consid- 
erably less than the amounts received by respondent and to which 
complainant would have been entitled, less commission. By reason 
of respondent’s misrepresentations, complainant sustained damages 
in the amount of $4,422.44, being the difference between the total 
invoice prices and the amounts paid by respondent to complainant 
with respect to the bananas sold to respondent, and in the sum of 
$4,587.89, being the amount complainant would have received, after 
deduction of respondent’s commissions, if respondent had truly and 
correctly accounted with respect to the bananas received by respondent 
for sale on commission. 

6. On or about June 8, 1950, complainant and respondent entered 
into the following stipulation: 


“ANDES Fruit & Propuce Corp., COMPLAINANT 
—against— 


SAMUEL PERLSTEIN AND TAMAR WEBER, INDIVIDUALLY AND Doine BUSINESS AS 
SAMUEL PERLSTEIN, RESPONDENTS 


“IT IS HEREBY STIPULATED AND AGREED by and between the attorney 
for the complainant and the respondents in person, that the above entitled action 
be settled for the sum of $5,000.00 to be paid by the respondents to the com 
plainant as follows: $2,500.00 on or before July 1, 1950 and $100.00 on each and 
every Saturday thereafter until the full sum of $5,000.00 has been paid in full. 
All of said payments are to be made at the office of David Siskind, 51 Chambers 
Street, in the Borough of Manhattan, City and State of New York. 
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“IT IS FURTHER STIPULATED AND AGREED that in the event of a default 
in the payment of any of the said aforementioned installments, the respondents 
hereby waive the filing of an answer in this proceeding and consent that a 
reparation order may be entered by the Secretary of Agriculture in favor of the 
complainant and against the respondents for the relief demanded in the 


complaint. 

“IT IS FURTHER STIPULATED AND AGREED that the respondent will 
execute and deliver to the complainant simultaneously herewith a general release, 
and upon the payment by the respondents to the complainant of the said sum of 
$5,000.00 in full, complainant will deliver to the respondents a general release. 


“Dated: N. Y., June 8, 1950 
[s] Davip SISKIND, 


Attorney for Complainant. 
{s] SAMUEL PERLSTEIN, 
Respondents”. 


7. Although requested to do so, respondent has failed and refused 
to pay any part of the $5,000 referred to in the stipulation agreement 
recited in Finding 6 above. 

8. An informal complaint was received on August 11, 1949, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant urges the issuance of an order in its favor in accordance 
with the relief demanded in its complaint, and complainant takes the 
position that the issuance of such order forthwith is authorized upon its 
proof as to the execution of the stipulation agreement and default 
thereunder by respondent. Respondent admits having entered into 
the stipulation agreement in question. No suggestion has been made 
that respondent should be relieved from the operation of the agreement 
on the grounds of fraud, surprise, deceit, or mistake. We are satisfied 
that the stipulation represents a binding agreement upon the parties. 

The stipulation agreement sets forth clearly that, upon failure of 
respondent to make any of the installment payments therein desig- 
nated, respondent thereby waived the filing of an answer in this pro- 
ceeding and consented to the entry of a reparation order by the 
Secretary of Agriculture in favor of complainant and against respond- 
ent “for the relief demanded in the complaint.” Complainant’s proof 
shows, and it is not disputed, that on numerous occasions complainant 
has demanded that payment be made by respondent in accordance with 
the terms of the stipulation agreement, but that respondent has failed 
to pay any part of the $5,000 set forth therein. Complainant clearly 
is entitled to the relief prescribed in the stipulation agreement. 

The amount of damages originally prayed for in the complaint totals 
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$12,626.58. Although inquiry by us at this time into the correctness 
of the amount claimed in the complaint would seem to be foreclosed 
by reason of the terms of the stipulation, we note that in its answer 
respondent appears not to have contested the correctness of, or offered 
proof to show that complainant’s calculations with respect to the par- 
ticular transactions in question are erroneous. 

We also note that complainant and Samuel Perlstein agree that 
Tamar Weber, a partner of respondent company, was not personally 
involved in any of the transactions in question. Complainant, through 
its attorney, has offered assurance to counsel for Tamar Weber that no 
attempt would be made to effect collection from her for any part of any 
reparation award that might be obtained by complainant in this pro- 
ceeding. On the basis of such assurance, Tamar Weber did not enter 
a personal appearance or defense in this proceeding. 

We conclude that respondent’s failure to make payment of the in- 
stallments due as prescribed by the stipulation agreement involved 
herein is a violation of section 2 of the act, for which reparation in the 
amount of $12,626.58, plus interest, should be awarded complainant. 
The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay complain- 
ant, as reparation, $12,626.58, plus interest thereon at the rate of 5 
percent per annum from February 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3013) 


Saw Par Veceras.e Co., Inc. v. CrurcurieLD Brorners. PACA 
Doc. No. 5409. Decided December 19, 1951. 


Immaterial Breach of Contract of Purchase and Sale by Failure to Ship on 
Exact Date Required by Contract 


Where contract of purchase and sale required shipment on a given day, but truck 
left shipping point at 1:00 a. m. the following day, held, even though time 
was of the essence in the transaction, this short delay constituted an 
immaterial breach. 


Principal and Agent—Liability of Principal for Neglect of Sub-Agent— 
Trucker’s Negligence 


Where seller, in an f. o. b. acceptance final contract, engaged a trucker at buyer’s 
request to carry commodity to buyer’s customer, and buyer suffered damage 
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as a result of the trucker’s negligence, held, seller cannot be held liable for 
the amount of the damage in the absence of a showing that seller failed to 
use reasonable care in the selection of the trucker. 


Damages Recoverable by Buyer Under Contract Term of F. O. B. 
Acceptance Final 


The contract term, f. 0. b. acceptance final, precludes the defense that the produce 
was loaded in unsuitable shipping condition, but a buyer under this form 
of contract may recover from the seller for damages caused by the latter’s 
failure to comply with the contract as to the character of the goods, the time 
of shipment, or other material provision of the agreement and, therefore, the 
only questions in this proceeding with respect to whether any substantial 
part of the damage suffered in the transaction is attributable to improper 
loading, failure to ship on the date required by the contract, or fault on 
the part of complainant with respect to the truckers’ negligence. 


Messrs. Moore & Riley, of Minneapolis, Minnesota, for complainant. Crutchfleld 
Bros., of Weslaco, Texas, respondent, pro se. Mr. Webster P. Mazson, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.), brought 
to recover the purchase price of a truckload of cucumbers sold and 
delivered by complainant to respondent in April 1950. Informal 
complaint was filed on May 5, 1950. The formal complaint, filed on 
June 15, 1950, alleges that complainant sold to respondent 500 bushels 
of cucumbers at an agreed price of $3,625, f. o. b. Sinton, Texas; thai 
respondent inspected and accepted the commodity at point of ship- 
ment; that complainant, at respondent’s request, engaged a trucker 
to deliver the cucumbers to respondent’s customer in New York City; 
that complainant advanced $250 to the trucker on respondent’s behalf ; 
but that upon arrival of the shipment at destination respondent re- 
fused and has since refused to pay the contract price, $3,625, plus $250 
advanced to the trucker on respondent’s behalf, or a total of $3,875, 
which amount is still due complainant. A copy of the complaint, 
together with a copy of the report of investigation prepared by the 
Regulatory Division, Fruit and Vegetable Branch, was served on 
respondent on July 21, 1950. On July 20, 1950, complainant was 
served with a copy of the report of investigation. 

Respondent’s answer, filed on August 14, 1950, admits the contract 
as alleged, but denies liability in the amount of $3,875. Respondent 
alleges that the cucumbers were improperly loaded by complainant; 
that shipment was not made on the date required by the contract, 
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time being of the essence; that the commodity was not in suitable 
shipping condition when loaded; and that the loss resulting from 
these factors and from delays due to improper equipment and the 
negligence of the trucker are complainant’s responsibility as the 
shipper. Respondent contends that it is therefore liable only in the 
amount of $1,376.40, which is the amount realized on resale less the 
New York City broker’s commission. 

At complainant’s request a supplemental report of investigation 
containing certain affidavits submitted by complainant was prepared, 
and copies thereof were served on complainant on October 5, 1950, and 
on respondent on October 6, 1950. 

Although the amount claimed exceeds $500, oral hearing was waived 
by both parties. Accordingly, the matter is handled under the short- 
ened procedure provided by section 47.20 of the rules of practice 
(7 CFR 47.20). 

FINDINGS OF FACT 


1. Complainant, San Pat Vegetable Co., Inc., is a corporation 
located at Sinton, Texas. 

2. Respondent, Crutchfield Brothers, is a partnership composed 
of Albin P. Crutchfield and Robert W. Crutchfield, whose post office 
address is Weslaco, Texas. At the time of the transaction involved 
herein respondent was licensed under the act. 

3. On or about April 25, 1950, in the course of interstate commerce, 
complainant sold to respondent 375 bushels of San Pat waxed cucum- 
bers, combination U. S. No. 1 and Fancy, at $7.50 per bushel, and 125 
bushels of San Pat waxed cucumbers, Red Label U. S. No. 2, at $6.50 
per bushel, or a total price of $3,625, f. o. b. shipping point acceptance 
final. 

4. On April 25, 1950, Robert W. Crutchfield, on behalf of respond- 
ent inspected and accepted the cucumbers at complainant’s shed at 
Loyola Beach, Texas. 

5. At respondent’s request, complainant arranged for the trans- 
portation of the cucumbers by truck from shipping point to a dealer 
in New York City with whom respondent had contracted to dispose 
of the load. Shipment was to be made on April 25, 1950, and delivery 
in New York City was to be made on the following Sunday, April 
30, 1950, if possible. 

6. The shipment left Sinton, Texas at approximately 1:00 a. m. 
on April 26, 1950, in a truck engaged by complainant, which truck 
was owned by C. A. Storey of St. Louis, Missouri, and driven by one 
William Decker. 

7. Complainant, on respondent’s behalf, paid to the truck driver 
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$100 as an advance at the time of departure from shipping point, 
and an additional $150 while en route. In each case respondent was 
promptly notified of the amount advanced, and made no objection 
thereto. 

8. During the trip to New York City the truck in which the cucum- 
bers were loaded required certain repairs which delayed the shipment. 
It did not arrive at destination until approximately 7:00 a. m., Tues- 
day, May 2, 1950, which was approximately 114 days after it was 
scheduled to arrive. 

9. Although the driver was instructed to keep ice in the bunkers, 
he failed to have any icing done on April 29th, the third day before 
arrival, or after 8:00 a. m. May Ist, the day before he reached New 
York City. The bunkers were empty at the time of the official inspec- 
tion at destination, less than 3 hours after the shipment arrived. 

10. Official inspection at destination at 9:50 a. m., May 2, 1950, 
revealed that the combination U. S. No. 1 and Fancy lot contained 
damage from soft, shriveled ends averaging approximately 7 per- 
cent, some of which were also yellowing, and decay averaging approxi- 
mately 15 percent. The lot failed to grade U. S. No. 1 at destination 
on account of excessive decay and shriveled ends. The Red Label lot 
was reported to contain 3 percent damage by yellowing, and decay 
ranging from 25 to 60 percent, averaging approximately 40 percent, 
thus failing to grade U. S. No. 2 only account excessive decay. The 
inspection was restricted to the doorways of the trailer. 

11. The New York City dealer to whom the cucumbers were deliv- 
ered immediately complained of their condition to respondent, and 
was advised by respondent on May 2, 1950, to dispose of the load for 
the account of whom it may concern. Gross proceeds in the amount 
of $1,950.25 were realized on subsequent resale. No part of the agreed 
purchase price nor the amounts advanced to the trucker have been 
paid to complainant by respondent. 

12, Formal complaint was filed within nine months after the cause 
of action accrued. 


CONCLUSIONS 


The contract term, f. o. b. acceptance final, precludes the defense 
that the cucumbers were loaded in unsuitable shipping condition (7 
CFR 46.24 (i) (1) and (m)). However, a buyer under this form of 
contract may recover from the seller for damages caused by the latter’s 
failure to comply with the contract as to the character of the goods, 
the time of shipment, or other material provision of the agreement. 
LeRoy Dyal Co. v. Allen, 161 F, 2d 152, 6 A. D. 490 (1947). Therefore 
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the only questions in this proceeding are with respect to whether any 
substantial part of the damage suffered in the transaction is attribut- 
able to improper loading, failure to ship on the date required by the 
contract, or fault on the part of complainant with respect to the 
trucker’s negligence. dae at 

The only evidence offered by the respondent in support of its allega- 
tion that the cucumbers were improperly loaded is the notation on the 
report of the official inspection at destination (Ex. 1 attached to the 
answer) which reads as follows: 

“Condition of load and containers: 

Through load 5 rows, 6 layers upright.” 
Respondent alleges that this notation proves that the cucumbers were 
not loaded in accordance with approved loading rules and practices. 
There is no attempt to show that any of the damage suffered was 
caused by this manner of loading. Without additional information 
we feel that the evidence is insufficient to fix liability on complainant 
on the ground that the truck was improperly loaded. 

It is apparent that complainant did breach its contract with re- 
spect to the time of shipment, since it admits that the contract called 
for shipment on April 25, 1950, whereas the truck actually left ship- 
ping point at approximately 1:00 a. m. on April 26th. Respondent 
lias not attempted to prove that this short delay caused any of the 
damage. Had the shipment departed an hour earlier there would 
have been no breach of the promise to ship on April 25th, and since the 
delay was therefore only one hour out of the 110 or 120 hours that the 
trip was supposed to have taken, and since arrival at destination at 
6:00 a. m. instead of 7:00 a. m. would not have lessened the damage 
materially, we conclude that the breach was an immaterial breach. 

The principal issue in this dispute and respondent’s principal de- 
fense involves the question of whether complainant should be held 
responsible for the loss resulting from the employment of C. A. Storey 
as the trucker. The evidence shows that when the contract was con- 
sumated, respondent advised complainant that it wanted the load to 
move to New York City by truck for Sunday night delivery, and that 
it could secure a trucker itself, but that it would facilitate matters if 
complainant would engage the trucker, providing complainant could 
get a reliable one. Complainant agreed to secure the trucker and 
shortly thereafter informed respondent that it had engaged the serv- 
ices of one J. C. Kelly of Edinburg, Texas. Robert W. Crutchfield 
remained at complainant’s shed until 7:30 p. m. on April 25th, await- 
ing the arrival of Kelly’s truck. When it failed to appear by that 
time, Crutchfield departed, leaving instructions to notify respondent’s 
oftice by telephone of the details of the shipment, and if it were too 
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late for such communication, to send the information by night letter. 
Thereafter Kelly informed complainant that illness prevented his 
hauling the load. Immediately complainant procured the truck of 
C. A. Storey, driven by William Decker, and after it had been loaded 
and had departed, notified respondent by night letter of the name and 
address of the trucker, the name of the driver and where he might be 
reached en route, the time of departure, the icing instructions given, 
and the $100 advance given to the driver. 

Because of tire trouble and mechanical breakdowns the truck was 
delayed approximately a day and a half on the trip, yet neither the 
trucker nor complainant (who learned of the delay on Saturday, April 
29th) informed respondent that the truck would not arrive at destina- 
tion on Sunday. Complainant did notify respondent that an ad- 
ditional $150 was advanced to the driver en route. Although the 
driver was instructed to keep the load well iced, he had no ice put into 
the truck on Saturday, April 29th, nor did he have any put in during 
the last 23 hours of the trip. The shipment arrived with little or no 
ice in the bunkers. 

Respondent contends that the loss due to the faulty equipment and 
negligence of the trucker should be borne by complainant because re- 
spondent offered to get a trucker itself if complainant could not secure 
a reliable one, because complainant substituted Storey for Kelly as the 
trucker without prior notification to respondent, because complainant 
twice advanced money to the driver without authorization from re- 
spondent, and finally because the driver requested the additional ad- 
vance from complainant rather than from respondent, thus indicating 
that he considered himself the agent of complainant, not respondent. 
In short, respondent’s position is that the trucker was complainant’s 
agent, and the complainant guaranteed the satisfactory performance 
of the trucker. 

We are unable to accept this view. When complainant agrees to en- 
gage a trucker for respondent, it became respondent’s agent for that 
purpose with the duties and the authority usually given such an agent. 
Because complainant knew that respondent wanted the cucumbers 
to arrive in New York City for the Monday morning market if pos- 
sible, it was incumbent upon complainant, after the first trucker failed 
to appear, to substitute another trucker without holding the shipment 
until the following morning to notify respondent of the substitution. 
Also, for the same reason complainant had implied authority to give 
the driver whatever advance was necessary without prior notification. 
In doing these things complainant was only fulfilling the duty which 
it had assumed. Likewise, complainant had authority to make the 








1548 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 10 A.D. 1542 


additional advance while the shipment was en route, since the driver 
was apparently waiting at Cairo, Illinois, only for additional money, 
and any delay in getting it to him would have delayed the shipment 


still further. We do not agree with respondent that these events infer . 


that the trucker was complainant’s agent. Rather, it appears to us 
that these acts were natural incidents of complainant’s agency, in a 
situation where complainant was obligated to expedite the shipment 
in every way reasonably possible. 

The only matter which could possibly have been considered a breach 
of duty on complainant’s part, as respondent’s agent, was its failure, 
when it learned that the trucker did not expect to arrive at destination 
until Monday morning, to notify respondent thereof. However, Sun- 
day night delivery was not promised. That was only the desired goal 
of the parties. No reason appears which, at the time, would have 
made the difference between Sunday night delivery and Monday 
morning delivery so critical as to impose upon complainant a duty to 
notify respondent of this much delay. Therefore we do not consider 
complainant’s failure to relay the trucker’s message a breach of duty. 

As to the general question of whether this trucker’s negligence is 
imputable to complainant, complainant’s responsibility is clear in 
this transaction. Complainant engaged the trucker on behalf of re- 
spondent. One who employs a trucker on behalf of another is neither 
an insurer nor guarantor of the trucker’s performance. Rather, his 
duty is merely to use reasonable care in the selection of a trucker. In 
order to prevail on this issue, respondent must prove that complain- 
ant, when it engaged Storey, knew, or in the exercise of reasonable 
care should have known that Storey was unreliable, that his equip- 
ment was faulty, or that William Decker, the driver, was unreliable. 
This respondent has failed to do. The fact that the carrier proved 
unreliable in this transaction does not prove that complainant knew 
when he hired him that he was unreliable. No evidence is offered to 
prove that complainant was negligent in its selection of a trucker to 
transport the cucumbers to New York City. There is some evidence 
to prove that complainant exercised due care. We conclude that no 
breach of duty with respect to the hiring of the trucker has been 
shown, and therefore complainant is not liable for any loss occasioned 
by the trucker’s negligence. 

Respondent’s failure to pay the agreed purchase price of the com- 
modity and to reimburse complainant for the advances made to the 
trucker on respondent’s behalf constitute a violation of section 2 of 
the act for which reparation should be awarded in the amount of 
$3,875, plus interest. The facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,875, with interest thereon at the rate 
of 5 percent per annum from May 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3014) 


Truckers Suep v. WituiAMm R. Horrman. PACA Doc. No. 5645. 
Decided December 19, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged the sale and delivery of a truckload of tomatoes 
to respondent and failure of the latter to pay the purchase price, and where 
respondent did not file an answer, it is held, that respondent's failure to 
file an answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and his failure to pay the purchase price is 
in violation of the act, for which reparation should be awarded complainant. 

Truckers Shed, of Crystal Springs, Mississippi, complainant, pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Formal 
reparation complaint was filed August 22, 1951, alleging that com- 
plainant sold a truckload of tomatoes to respondent on or about June 
18, 1951, for an agreed purchase price of $572.40, but that respondent 
has not paid the purchase price. 

A copy of the report of investigation made by the Regulatory Divi- 
sion of the Fruit and Vegetable Branch was served upon complainant 
October 26, 1951. On October 25, 1951, copies of the report of inves- 
tigation and the formal complaint were served upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of oral hearing 
and an admission of the facts alleged in the complaint. Respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


985134—52——5 
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FINDINGS OF FACT 


1. Complainant, Truckers Shed, is a partnership composed of J. 
Cliff Thomas and C. S. Channell, whose address is Crystal Springs, 
Mississippi. 

2. Respondent is an individual, William R. Hoffman, whose address 
is New Martinsville, West Virginia. Respondent was not licensed 
under the act at the time of the transaction involved in this case, but 
was subject to license. Respondent subsequently applied for a license 
and stated in the application that he had been operating a business 
subject to license since June 1, 1951. 

8. On or about June 18, 1951, in the course of interstate commerce, 
complainant sold to respondent one truckload of tomatoes, consisting 
of 12,720 pounds, at a price of 414 cents per pound, or a total of 
$572.40, f. o. b. Crystal Springs, Mississippi. 

4. On or about June 18, 1951, tomatoes which conformed with the 
terms of the contract were loaded on respondent’s truck in Crystal 
Springs, Mississippi, and transported by respondent to New Martins- 
ville, West Virginia. 

5. At the time of loading, respondent’s truck driver gave complain- 
ant a check for the purchase price of $572.40, but respondent stopped 
payment on this check and it was returned from the bank unpaid. 

6. Upon arrival at destination respondent accepted the tomatoes 
but has not paid complainant the purchase price of $572.40, or any 
part thereof. 

7. Formal complaint was filed August 22, 1951, which was within 
9 months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer constitutes a waiver of oral 
hearing and an admission of the facts alleged in the complaint (7 CFR 
47.8 (c)). 

Complainant sold a truckload of tomatoes to respondent for an 
agreed purchase price of $572.40. Produce which conformed to the 
terms of the contract was shipped in interstate commerce in respond- 
ent’s truck and accepted by respondent. Respondent gave complain- 
ant a check for the full amount of the shipment but the check was 
returned unpaid as payment had been stopped. Respondent has not 
paid the purchase price, or any part thereof. 

Respondent’s failure to pay the agreed purchase price of $572.40 
is in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $572.40, with interest, and the facts should 
be published. 
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ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $572.40, with interest thereon at the rate 
of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3015) 


. East Coast DistrisuTions v. TENNESSEE Propuce Co. PACA Doc. No. 


5507. Decided December 28, 1951. 


Contract of Purchase and Sale—Effect of Failure to Prove Transaction Was 
Consignment Rather Than Sale 


Where respondent, in defending an action to recover the purchase price of @ 
shipment of bananas, contended that the parties entered into a consignment 
agreement whereby respondent was to handle the bananas for complainant’s 
account, but the evidence indicates that the transaction was confirmed by 
complainant on the same date stating a sale price and also a provisional 
price, that respondent telephoned complainant regarding the price but said 
nothing about it being a consignment transaction rather than a sale, it is 
concluded, that the contract was one of purchase and sale and that respond- 
ent, having accepted the bananas and having shown no breach of warranty 
on the part of complainant, is liable for the alternative invoice price stated 
in the confirmation of sale. 


East Coast Distributors, of Miami, Florida, complainant, pro se. Tennessee 
Produce Company, of Chattanooga, Tennessee, respondent, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seqg.), instituted 
by formal complaint filed January 5, 1951, wherein complainant al- 
leges failure on the part of respondent to pay the purchase price for a 
truckload of bananas sold and shipped to respondent in December 
1950. An investigation was made by the Regulatory Division, Fruit 
and Vegetable Branch, and a copy of the report thereof, with a copy of 
the formal complaint, was served upon respondent on March 29, 1951, 
by registered mail. A copy of the report of investigation was like- 
wise served upon the complainant on March 23, 1951. 

Respondent’s answer was filed on April 9, 1951. Respondent denies 
in effect that it purchased the bananas as alleged in the complaint 
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and contends that this was a consignment transaction. Respondent 
avers that complainant called on the telephone and said complainant 
had a load of bananas in Atlanta and “that someone was trying to steal 
them from him and he wanted me to handle them for him.” Respond- 
ent further stated that, “I told him I did not need them as I had 
plenty of fruit, but I would help him out all I could and he could 
send them and I would work out all I could on them for him.” 


The parties waived an oral hearing and the complainant submitted 
in evidence a verified statement of facts under the shortened method 
of procedure as provided by the rules of practice. On or about June 
18, 1951, by long distance telephone call, respondent requested an 
extension of time in which to file an answering statement since receipt 
of complainant’s opening statement was delayed by reason of being 
forwarded from Chattanooga, Tennessee, respondent’s old address, 
to respondent at Cleveland, Tennessee. An extension of 20 days was 
granted for filing an answering statement. This was verified by 
letter sent to Edgar F. Hysinger, owner of the Tennessee Produce 
Co., at his new address, 520 8th Street, N. W., Cleveland, Tennessee, 
which was received by him on June 21, 1951. No answering state- 
ment was filed and on July 27, 1951, another letter was addressed to 
Mr. Hysinger requesting that he notify the Department as soon as 
possible whether he expected to file any further statement. No an- 
swer was received to this letter. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of I. Hecht, Jr., R. J. 
Gordon, and Louis Grossman, doing business as East Coast Distribu- 
tors, whose address is P. O. Box 112, Miami, Florida. 

2. Respondent is an individual, Edgar F. Hysinger, doing busi- 
ness as Tennessee Produce Co., whose address at the time of the trans- 
action was 738 East 11th Street, Chattanooga, Tennessee. Follow- 
ing institution of this proceeding, Edgar F. Hysinger changed his 
address to 520 8th Street, N. W., Cleveland, Tennessee. Respondent 
was licensed under the act at the time of this transaction. 

8. On or about December 6, 1950, by oral contract and in the course 
of interstate commerce, complainant sold to respondent a truckload 
of Haiti bananas, containing 870 stems, weighing 26,160 pounds, at 
$3.25 per hundredweight, f. o. b. Miami, Florida, plus $15 dockage. 
The contract contained a provision that if respondent-buyer found it 
necessary after sales were completed, respondent could reduce the in- 
voice price 25 cents per hundredweight, total invoice to be $865.20 
or $799.80. 
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4. Complainant shipped the bananas described in Finding of Fact 
8 from Miami, Florida, on December 4, 1950, in a truck belonging 
to White’s Trucking Service, Inc., of Miami, Florida. The bananas 
were sold and diverted to respondent at Chattanooga, Tennessee, while 
the shipment was in transit. 

5. The truckload of bananas arrived at destination on or about 
December 7 and was accepted by respondent, but respondent has 
failed to pay complainant the original invoice price of $865.20 or the 
alternative price of $799.80. 

6. The formal complaint was filed on January 5, 1951, which was 
within 9 months from the time the alleged cause of action accrued. 


CONCLUSIONS 


The controversy in this case relates primarily to the terms of the 
agreement between the parties. Complainant alleges that it sold a 
truckload of bananas to respondent at a provisional price, that the 
bananas were delivered to respondent in accordance with the contract, 
and that respondent accepted the fruit, but failed to pay the purchase 
price. Respondent contends that it was not a purchase and sale, but 
a consignment transaction whereby respondent was to handle the 
bananas for complainant’s account. 

Complainant’s position is supported by a confirming telegram sent 

to respondent on the date of the transaction, a copy of which is at- 
tached to the complaint as Exhibit 1. This telegram reads as follows: 
“RBPHONE CONFIRMING TRUCKLOAD HAITIS SHOULD ARRIVE THURS- 
DAY EARLY 870 STEMS 26160 LBS PRICE 3.25 CWT FOB MIAMI PLUS 
15.00 DOCKAGE IF UNABLE MAKE INVOICE WHEN SALES COMPLETED 
OKAY QUARTER LESS.” 
Respondent admitted receiving the telegram and, although respond- 
ent says it called complainant “and told him I could not pay that 
much,” there is no evidence whatsoever to show that respondent pro- 
tested concerning the nature of the transaction; i. e., that this was a 
consignment and not a sale at an agreed price. Moreover, complain- 
ant stated in a letter to the Department attached to the report of 
investigation that, “At no time did we request Tennessee Produce Com- 
pany to handle this load for our account.” 

The only evidence submitted in support of respondent’s contention 
that the parties entered into a consignment agreement is the sworn 
statement of respondent’s bookkeeper, Floyd Shipley, Jr., attached 
to the answer to the complaint. This statement, however, affords no 
proof that the parties ever agreed that respondent was to handle the 
bananas for complainant’s account. The bookkeeper stated that: “I 
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heard Mr. Hysinger tell Mr. Grossman the bananas were not what 
he described them to be and he could not pay him 3¢ per lb and 
that the only way he would handle them would work out of them 
what ever he could and send it to him after they were sold. When 
the bananas arrived Mr. Hysinger called Mr. Grossman and told him 
the bananas were no good and could not pay him $3.25. Later we 
got a telegram setting the price at $3.00. Mr. Hysinger called Mr. 
Grossman again and told him the bananas were no good and that he 
could not pay him that much.” 

The whole tenor of this statement indicates that the bananas were 
sold to respondent at a price, which respondent objected to only after 
the bananas arrived and their condition was noted. Even respond- 
ent’s own statement in its answer to the complaint refers several 
times to “the price.” Respondent says: “Dec. 8, 1950 he sent me a 
wire stating the price would be $3.25 or $3.00 per 100 lbs. I then 
called him again and told him I could not pay that much .. . Dec. 
11, 1950, he sent an invoice at which time I called him again about 
the price .. .” On the basis of the evidence before us, we conclude 
that this was an f. o. b. sale by complainant to respondent of a truck- 
load of bananas at $3.25 or $3.00 per hundredweight. 

Although respondent says it complained of the condition of the 
fruit upon arrival and apparently respondent sustained a loss on the 
resale of the bananas, these facts have no bearing upon the issues here 
to be determined; first, what was the agreement between the parties, 
and secondly, the extent of respondent’s liability to complainant 
under that agreement. We have already found that this was a pur- 
chase and sale of bananas on an f. o. b. basis, and there is no evidence 
of any express warranties on the part of complainant-seller. Res- 
pondent accepted the fruit upon arrival at destination and, therefore, 
became liable to complainant for the purchase price thereof, less any 
damages respondent could show as a result of any breach of warranty 
by complainant. No breach of warranty on the part of complainant 
having been alleged or shown, respondent is indebted to complainant 
in the amount of $865.20 or $799.80. Since the agreement indicates 
that respondent could pay the lesser amount in event the higher 
figure was not realized on a resale of the bananas and since the evidence 
tends to show that a loss was sustained by respondent, it is concluded 
that respondent is liable to complainant in the sum of $799.80. It is 
further concluded that respondent’s failure to pay said amount to 
complainant was and is in violation of the act, for which complainant 
is entitled to reparation. The facts as described herein should be 
published. 
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ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $799.80, with interest thereon at the rate 
of 5 percent per annum from January 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(No. 3016) 
PACA Doc. No. 5464. Decided December 28, 1951. 


Dismissal—Lawful Rejection—Lack of Suitable Shipping Condition—Evidence 
Failing to Show Contract Was F. O. B. Acceptance Final 


Where complainant alleges that respondent rejected without reasonable cause 
a truckload of field run tomatoes sold on the basis f. o. b. acceptance final, 
it is held, that the contract was for tomatoes of 75 percent U. S. No. 1 quality, 
that respondent’s rejection of the tomatoes was with reasonable cause be- 
cause they were abnormally deteriorated on arrival, and that the complaint 
should be dismissed. 


Accrual of Cause of Action 


Where complainant alleges that a truckload of tomatoes sold to respondent was 
rejected without reasonable cause, and seeks to recover the loss sustained 
by it, held, that complainant’s cause of action accrued when it received 
notice of respondent’s rejection of the tomatoes. 


Limitation Period—Initial Date for Filing Complaint 


In computing the nine-month period for filing a complaint, the initial date is 
the day following that on which the cause of action accrued. 


Effect of Failure to Secure Licenses Upon Right to Bring Action 


Failure to secure a license by complaint is not a bar to prosecution by it of a 
cause of action under the act. 


Mr. J. Austin Latimer, of Washington, D. C., for complainant. Litchfield Broth- 
ers, of Raleigh, North Carolina, respondent, pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a e¢ seg.). A formal 
complaint was filed Sephember 5, 1950. Complainant alleges that on 
or about November 26, 1949, it contracted to sell respondent approxi- 
mately 500 boxes of field run tomatoes with culls removed for $3,050, 
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f. o. b. acceptance final ; that tomatoes meeting the terms of the contract 
were loaded on respondent’s truck and were transported from * * * 
Texasto * * * North Carolina; that respondent rejected the to- 
matoes; and that complainant resold them for $2,011.40 less than the 
agreed purchase price. An award of reparation is requested for this 
amount. 

A copy of the report of investigation made by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, was served upon complainant’s 
attorney on December 19, 1950. A copy of the formal complaint and 
the report of investigation were served upon respondent on December 
20, 1950. 

Respondent filed an answer to the formal complaint on January 
8, 1951. It denies that the contract of sale was “acceptance final” and 
denies that the tomatoes were of the kind ordered or in good condition 
on arrival. Respondent also claims the following special defenses 
(1) complainant partnership was not licensed under the act at the time 
of the transaction and, therefore, had no right to file a complaint, and 
(2) the formal complaint was not filed within nine months after the 
cause of action accrued as required by the act. 

Neither party requested an oral hearing although the amount in- 
volved exceeded $500. Accordingly, the shortened method of proce- 
dure was followed as provided in section 47.20 of the rules of practice 
(7 CFR 47.20). The parties filed statements of facts. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, doing business as 
* * *, whose address is * * *, Texas. 

2. Respondent is a partnership composed of * * * and * * *%, 
doing businessas * * *,whoseaddressis * * *, North Carolina. 
At the time of the transaction respondent was licensed under the act. 
In April 1951, the name of the partnership was changed to * * * 
and it is now so licensed. 

3. On November 26, 1949, complainant contracted to sell and re- 
spondent contracted to purchase approximately 500 boxes of tomatoes 
of U.S. No. 1 quality at 11 cents per pound f.0.b. * * *, Texas. 
Respondent was to furnish the boxes and the transportation. 

4. On November 28, 1949, the parties changed the prior contract 
to allow the shipment of tomatoes grading approximately 75 percent 
U.S. No. 1 at 10 cents per pound. The 500 boxes supplied by respond- 
ent were filled with tomatoes and were loaded on the truck hired and 
and sent by respondent. The truck left * * .* on November 28 
and arrived at * * * the evening of December 1, 1949. 
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5. On December 2, 1949, a federal inspection was made at respond- 
ent’s request. The certificate reads as follows: 

“Quality: Generally clean and generally fairly well to well shaped—range from 
12 to 60, average approximately 30% defects mostly scars, misshapen and 
growth cracks. 

“Condition: Range 25 to 55, average approximately 40% discolored scars occur- 
ing mostly over shoulders, some sunken areas. Average 4% soft bruises. 
1% decay, mostly Bacterial Soft Rot. Approximately 75% mature green 
25% turning, less than 1% ripe and firm, and 1% ripe and soft. 

“Grade: Fails to grade U. S. No. 1; shows approximately 25% U. S. No. 1 
quality.” 

6. On December 2, 1949, respondent advised complainant by tele- 
gram of the result of the federal inspection and stated that the ship- 
ment was refused. Complainant received this telegram on the same 
day. 

7. Complainant ordered the tomatoes to be sent to * * * for 
resale. The tomatoes were sold prior to December 7, 1949, for gross 
proceeds of $1,875. Complainant received net proceeds of $1,038.60. 

8. The complaint was filed on September 5, 1950, which was within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The formal complaint was filed September 5, 1950. No informal 
complaint in writing had been filed by complainant prior to this time, 
Respondent claims in its answer that the cause of action accrued 
December 2, 1949, and, therefore, the complaint was not timely filed 
under section 6 (a) of the act which provides that “Any person com- 
plaining of any violation of any provision of section 2 by any commis- 
sion merchant, dealer, or broker may, at any time within nine months 
after the cause of action accrues, apply to the Secretary by 
petition .. .” 

The general rule is that a cause of action accrues when the right to 
institute and maintain a suit arises, and not before. Louisville Cement 
Company v. Interstate Commerce Commission, 246 U. S. 638 (1918) ; 
Peter Martori, Inc. v. Thomas-Morris Produce Co., Inc., PACA 
Docket No. 981, S. 803. It is undisputed that complainant received 
a telegram from respondent on December 2, 1949, which was to the 
effect that respondent rejected the truckload of tomatoes. Since com- 
plainant then had a right to bring an action for damages, its cause of 
action accrued on that day. Wélliams v. Pittsburgh Terminal Coal 
Corp., 62 F. 2d 924 (Cir. 38rd 1933); A. A. Corte & Sons v. Midwest 
Produce Company, PACA Docket No. 2984, S. 2010. 

Respondent contends that the nine-month period of limitations 
began on December 2, 1949, so that the last day for filing the com- 
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plaint was Saturday, September 2, 1950. The fallacy of this conten- 
tion is illustrated by a hypothetical limitation period of one day. 
Under respondent’s theory complainant would have only the balance 
of the day on which the cause of action accrued, perhaps a matter of 
hours, in which to file a complaint. Such construction would be un- 
reasonable. According to the great weight of modern authorities, the 
day of the accrual of the cause of action is excluded in computing the 
statutory period. So in Burnet v. Willingham Loan & Trust Com- 
pany, 282 U.S. 487 (1931), the Supreme Court quoted with approval 
the following principle, “When the period allowed for doing an act 
is to be reckoned from the making of a contract, or the happening of 
any other event, the day on which the event happened may be regarded 
as an entirety, or a point of time; and so may be excluded from the 
computation.” See also Joint Council v. Delaware, L & W R. Co., 
157 F. 2d 417 (Cir. 2d, 1946) ; 34 Am. Jur. § 252. Hence, the nine- 
month period of limitation began on December 3, 1949, and ended on 
Sunday, September 3, 1950. Section 47.25 of the rules of practice 
provides that “Sundays and holidays shall be included in computing 
the time allowed for the filing of any document or paper: Provided, 
That, when such time expires on a Sunday or Federal holiday, such 
period shall be extended to include the next following business day.” 
Since Monday, September 4, was a Federal holiday, the complaint was 
timely filed on Tuesday, September 5, 1950. 

In the formal complaint filed September 5, 1950, complainant 
alleged that it was a partnership composed of * * * and * * * 
The formal complaint was signed by * * * Respondent alleged 
in its answer that complainant partnership was not licensed under the 
act at the time of ‘the transaction involved herein and, therefore, it 
had no standing before the Secretary of Agriculture or any right to 
filea complaint. The records of the Department fail to show that the 
alleged partnership was licensed under the act at any time. This is 
not a barrier, however, to filing and prosecuting a claim under the act. 
This question was before us in C&C Produce Co. v. Rago Produce Co., 
9 A. D. 831, 1439. It was there concluded that a complainant in a 
reparation proceeding is not estopped from prosecuting a claim be- 
cause it was not licensed under the act at the time of the transaction. 

The real problem is one which respondent has not mentioned, that 
is, whether complainant was in fact a partnership at the time of the 
transaction. In the opening statement of facts filed February 6, 1951, 
* * * states that on November 21, 1949, complainant was a part- 
nership composed of himself and * * *; that * * * was 
manager and supervisor, and also owner of one-half of the machinery ; 
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and that they shared the profits equally. The records of the Depart- 
ment. show that on November 21, 1949, a license was issued to 
* * *, an individual trading as * * * This license terminated 
on November 21, 1950. Thus there appears to be a conflict between 
* * * and * * * astothe ownership of complainant. Obvi- 
ously it could not be individually owned and a partnership at the 
same time. It is our opinion that * * * has failed to prove 
that complainant was a partnership. Ordinarily, to constitute a 
partnership the parties must share in the losses as well as the profits. 
It is concluded that complainant was individually owned by * * * 
on November 21, 1949, and also at the time of the transaction, 
November 26, 1949. 

There is a dispute between the parties concerning the terms of the 
contract agreed to over the telephone. In the formal complaint it is 
alleged that on or about November 26, 1949, complainant agreed to sell 
to respondent approximately 500 boxes of tomatoes which were to be 
field run with only the culls removed and washed, waxed and sized. 
In a letter to the Department dated September 12, 1950, respondent 
stated that it called complainant on November 22, 1949, with respect. 
to the purchase of tomatoes;that * * * advised he could obtain a 
nice load at a reasonable price for shipment on Friday or Saturday; 
and that it was agreed respondent would send a truck to * * * 
with the boxes and * * * would call respondent before loading. 
Respondent stated further it called complainant on November 26, and 
* * * advised he could ship field run with culls out at 10 cents per 
pound or U.S. No. 1 grade at 11 cents per pound and respondent said 
to load the U.S. No. 1’s. According to respondent, it called * * * 
again on Monday, November. 28, at which time * * * advised 
he had the truck almost completely loaded with tomatoes which 
would grade not less than 75 percent U. S. No. 1, and respondent 
replied that it preferred U. S. No. 1 grade, but to ship the lower 
quality tomatoes if they were as represented. There is evidence that 
the parties did engage in several long distance conversations between 
November 26 and November 28. Both * * * and his foreman 
stated that the tomatoes delivered to respondent at * * * would 
have graded at least 75 percent U. S. No. 1. It is concluded that 
complainant represented the tomatoes would grade approximately 
75 percent U. S. No. 1. 

Complainant next contends that the basis of sale was f. o. b. 
Texas, acceptance final. Complainant does not allege that this term 
was agreed upon or even discussed in the telephone conversations. 
Instead, complainant argues that the truck driver, * * * , was 
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respondent’s agent and that he accepted the tomatoes on an f. o. b. ac- 
ceptance final basis for respondent by signing complainant’s invoice 
which contains the printed phrase “All sales F.O.B. * * *, Texas 
Acceptance Final Unless Otherwise Stated on This Invoice.” Re- 
spondent denies that it contracted to purchase the tomatoes “accept- 
ance final” and denies that * * * was its agent. With its 
answering statement of facts respondent submitted the affidavit of 
* * *. This affiant states that he is an independent trucking con- 
tractor and operator; that he knew nothing whatever of the terms of 
the contract; and that he signed the invoice merely to signify receipt 
of the shipment. While * * * was the appointed agent of re- 
spondent to transport the tomatoes, it does not appear that he had 
authority to bind respondent with respect to any terms contained on 
the invoice. The evidence clearly establishes that the basis of sale 
was f. o. b. rather than f. o. b. acceptance final. 

In an f. o. b. contract there is a warranty that the produce is in suit- 
able shipping condition at the time of billing, that is, in a condition 
which, if the shipment is handled under normal transportation serv- 
ice and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract (7 CFR 46.24 (j)). 
Respondent rejected the tomatoes on arrival claiming they were not 
in good condition. It relies upon the federal inspection made at 
* * * (Finding of Fact No. 5). Complainant contends that the 
tomatoes were in suitable shipping condition and as proof thereof 
attached to the formal complaint the statements of various persons. 
* * * and * * *, complainant’s foreman, stated that they in- 
spected the tomatoes being loaded for respondent November 28, 1949, 
and they were of good size and quality, and would grade not less than 
75 percent U.S. No.1. * * *,a buyer, stated that he also inspected 
the tomatoes ; that they were good quality field run with culls out; and 
that he purchased the remainder of the lot for his customersin * * * 
Kentucky, and * * *, Alabama, and they arrived in good order. 
* * *, who ultimately resold the tomatoes for complainant, stated 
that they were field run and in good condition on arrivalin * * *, 
except for 125 boxes in the rear of the truck which were shaken up a 
bit as a result of the long transit movement, and that the low price 
received for the tomatoes resulted from this fact and to a declining 
market. The account sales shows 125 boxes sold for $3 each and 375 
boxes sold for $4 each. 

The question for determination is whether the tomatoes were ab- 
normally deteriorated on arrival at * * *. The most convincing 
evidence of the condition of the tomatoes at that time is the federal 
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inspection certificate which states that approximately 40 percent of 
the tomatoes had discolored scars occurring mostly over the shoulders, 
some with sunken areas. This condition was clearly abnormal. 
There is no evidence that the transit service and conditions between 
* * * and * * * were other than normal. Since the shipment 
was in transit only four days, it would seem that the tomatoes were 
not in suitable shipping condition on November 28, 1949. It is so 


concluded. 
For the foregoing reasons, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3017) 


Perer Lores v. S. & J. Distrisutine Company, Inc. PACA Doc. 
No. 5652. Decided December 28, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of the respondent to pay the purchase price 
of a carload of tomatoes sold to respondent and accepted by it, and respond- 
ent failed to file an answer to the complaint, it is held that respondent’s 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and respondent’s failure to pay the 
purchase price of the tomatoes is a violation of section 2 of the act for which 
reparation should be awarded complainant. 

Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). An in- 
formal complaint was received by the Department on June 20, 1951, 
and a formal reparation complaint was filed on August 7, 1951, 
wherein complainant alleges failure on the part of respondent. to pay 
the purchase price for a carload of tomatoes shipped in interstate 
commerce by complainant to respondent in April 1951. Copies of the 
formal complaint and the report of investigation were served upon 
respondent by registered mail on August 27, 1951. <A copy of the 
report of investigation was likewise served upon complainant’s attor- 
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ney on August 25, 1951. Copies of a supplemental report of investi- 
gation were served by registered mail upon complainant’s attorney 
and respondent on December 6 and December 8, 1951, respectively. 

At the time of the service of the formal complaint upon respondent, 
it was notified in writing that answer to the complaint should be filed 
within 20 days from the receipt of such notice, and that failure to 
answer would constitute an admission of the allegations of the com- 
plaint and would be deemed a waiver of oral hearing. Respondent 
failed to file an answer and the issuance of an order, therefore, is 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Peter Lores, whose post office ad- 
dress is Chicago, Illinois. 

2. Respondent, S & J Distributing Company, Inc., is a corporation 
whose address is 1126 S. San Julian Street, Los Angeles, California. 
At the time of this transaction, respondent was licensed under the act. 

8. On or about April 4, 1951, by oral contract and in the course of 
interstate commerce, complainant sold to respondent a carload of 
Rhodon Brand tomatoes at the agreed price of $1.50 per lug for 6 x 6’s 
and $1.25 per lug for 6 x 7’s and 7 x 7’s, f. o. b. shipping point inspec- 
tion acceptance Nogales final, plus crossing charges of $32.50 and duty 
charges of $479.42, for a total invoice price of $1,365.67. 

4. The contract of purchase and sale was confirmed by telegram sent 
by complainant to respondent on the date of sale which contained the 
terms of the agreement. Subsequently, an invoice also showing the 
terms of the agreement was mailed to respondent. 

5. Complainant diverted the car of tomatoes on April 4, 1951, from 
Nogales, Sonora, Mexico, to respondent at Los Angeles, California, 
in car PFE 93250. Upon arrival at destination respondent accepted 
the tomatoes in compliance with the contract. 

6. On or about May 15, 1951, respondent delivered to complainant 
its check made payable to complainant in the amount of the invoice 
price of $1,365.67. Thereafter complainant presented the check to the 
Security First National Bank of Los Angeles, California, for payment 
and the check was returned by the bank on account of “not sufficient 
funds,” causing complainant to incur an expense of $2.50 for protest 
fee. 

7. On or about September 1, 1951, respondent mailed its check to 
complainant in the amount of $682.84, being one-half of the invoice 
price, and indicated its desire to settle the account in two payments, 
the second payment to be forwarded to complainant on or before Oc- 
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tober 1, 1951. Complainant accepted respondent’s offer and requested 
the Department to hold the complaint in abeyance until about October 
4, 1951, in order to allow respondent time to mail the second payment 
as agreed. On October 8, 1951, complainant’s attorney notified the 
Department by telegram that respondent had failed to pay the balance 
of the invoice price, which amount is still due and owing to complain- 
ant, together with the protest fee of $2.50. 

8. The formal complaint was filed on August 7, 1951, which was 
within 9 months from the time the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint con- 
stitutes a waiver of hearing and an admission of the facts alleged in 
the complaint, as provided by the rules of practice (7 CFR 47.8(c) ). 

It is concluded that respondent’s failure to pay the balance of the 
purchase price for the carload of tomatoes delivered to it by com- 
plainant is a violation of section 2 of the act and complainant should 
be awarded reparation in the amount of $682.83, plus interest, plus 
$2.50 protest fee. The facts and circumstances as set forth herein 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $685.33, plus interest thereon at the rate 
of 5 percent per annum from May 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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77, 88, 

414, 669, 702, 901, 1335, 1336, 1337, 1338, 1339, 1340, 1341, 1342 
557, 704, 1107, 1507, 1510 

52 


1465, 1466 

1461, 1462, 1463 

653, 877, 1159, 1288, 1289 

33, 76, 164, 205, 231, 238, 242, 385, 683, 1006, 

1022, 1088, 1343, 13855, 1356, 1454, 1455, 1456, 1458, 1459, 1460 

Lemons 686 


Lettuce 50, 58, 201, 379, 1011, 1093, 1279, 1280, 1281, 1282, 
1283, 1284, 1332, 1333, 1334, 1435, 1436, 1437, 1438, 1439, 1440, 1508 
402 


Mixed Fruits and Vegetables 
413, 680, 726, 843, 885, 1017, 1238, 1344, 1345, 1346, 1347 
30, 1239, 1251, 1260 
402 
521, 589, 682, 710, 864, 879, 1132, 1428, 
1429, 1430, 1448, 1449, 1450, 1451, 1452, 1479, 1480, 1481, 1482, 1514 
44, 
519, 539, 653, 874, 877, 985, 1254, 1256, 1288, 1289, 1372, 1373 
22, 
95, 372, 709, 1121, 1122, 1262, 1264, 1275, 1353, 1354, 1529 
368, 1287 


53, 69, 71, 89, 157, 170, 178, 222, 394, 405, 410, 529, 555, 579, 581, 

675, 699, 712, 862, 867, 887, 892, 896, 973, 1000, 1123, 1125, 1134, 

1145, 1151, 1269, 1271, 1272, 1273, 1276, 1277, 1278, 1348, 1349, 
1350, 1351, 1352, 1370, 1428, 1429, 1430. 

67, 1353, 1354 

584, 897 
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Page 

161, 1285, 1286 

650, 716, 917, 994, 1253 

1441, 1442, 1443, 1444, 1445, 1446, 1447 
354 


Rutabagas 
Strawberries 
Stringbeans 
Sweet Potatoes 


39, 
182, 229, 537, 598, 655, 721, 881, 986, 992, 1079, 1085, 1130, 1144, 
1148, 1234, 1236, 1244, 1245, 1246, 1247, 1248, 1254, 1274, 1354, 
1357, 1430, 1431, 1432, 1510, 1550, 1557. 


1358, 1359, 1361 
82, 531, 
574, 678, 721, 846, 997, 1385, 1386, 1387, 1474, 1475, 1476, 1477 


Vegetables 
Watermelons 





DECISIONS AND DOCKET NUMBERS ARRANGED IN CONSECUTIVE 
ORDER 


Decision Docket 
No. No. 


Page 
2692 1864 151 
2693 1211 153 
2694 1847 155 
2695 5294 157 
2696 5446 161 
2697* 5088 164 
2698* 5224 170 
2699 5468 175 
2700 5436 177 

10 2701 5335 178 

11 2702 5209 182 

13 2703* 5263 190 

22 2704 5330 8=©201 

24 2705 5281 204 

30 2706 5339 210 

33 2707 S107. 217 

39 2708 §205 222 

44 2709 5286 224 

50 2710* 5150 229 

52 2711 5175 231 

52 2712 5370 =. 238 

53 2713 5125 242 

55 2714 5471 244 

58|US Warehouse 2715 1 246 

66 Act. 

67 41-29, 

69 41-30, 

71 2716 41-31 

76 41-32 

77 2717 

82 2718 

88 2719 
2720 

90 2721 

91 2722 

95 2723 

137 2724 

137 2725 

138 2726 

138 2727 

142 2728 

143 2729 

144 2730* 

148 2731 

149 2732 
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Decision Docket Page Act Decision 
No. No. No. 


2733 5135 360) P&S 

2734 5474 363 

2735* 5183 366 

2736* 5013 367 

2737 5311 368 

2738 5113 372 

2739 5305 378 
5306 

2740 5107 384 

2741 5229 385 

2742 5485 391 

2743* 5483 393 

2744 4993 394 

2745 5486 402 

2746 5274 405 

2747 5491 410 

2748 5448 413 

2749 5168 414 

2750 383 483 

2751 445 484 

2752 1246 486 

2753 1211 487 

2754 1844 488 

2755 1843 495 

2756 1842 502 

2757 1895 512 

2758 1925 513 

2759 143 «513 

2760 1919 515 

2761 5494 517 

2762 5454 519 

2763* 65128 521 

2764 5490 

2765* 5349 

2766 5482 

2767 5493 

2768 5369 

2769 5328 

2770 4993 

2771 5005 

2772 5182 

2773* 5263 

2774 5505 

2775 5506 

2776 5489 

2777 5434 

2778* 5408 

2779 5356 

2780 5132 

2781 27-103 641 
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Act Decision Docket 
No. No. 
TAA: oi ceccan 2832 5112 
2833 5532 
2834 5538 
2835 5542 
2836 5368 
2837 5543 
2838 5398 
2839 5127 
2840 5516 
2841 5431 
2842* 5320 
2843* 5127 
2844* 5408 
2845 5392 
2846 5344 
2847* 5458 
2848* 5470 
2849* 5472 
OO 2850 48 
2851 48 
BN Sa eax vce 2852 1982 
2853 1961 
2854 1911 
PACA 2855 5461 
2856 5551 
2857 5547 
2858 5388 
2859* 5519 
2860 5355 
2861 5558 
2862 5556 
2863 5557 
2864 5386 
2865 5364 
2866 5442 
2867 5495 
2868 5441 
2869* 5109 
ee. - sents ~< == 2870 §=1928 
2871 1897 
2872 450 
2873 534 
2874 435 
BIA ccnsnnce= 2875 5307 
2876 5566 
2877 5166 
2878 5342 
2879 5126 
2880 5455 
2881* 5246 
2882* 5318 


Page 


867| PACA 


874 
877 
879 
881 
885 
887 
891 
892 
895 
896 
896 


1006 
1011 
1017 
1020 
1022 
1027 
1030 
1033 
1072 
1074 
1079 
1085 
1088 
1093 
1100 
1104 
1107 
1115 


Act 


ee 
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Decision 
No. 


2898 
2899 


2901 
2902 
2903 
2904 
2905 
2906 
2907 
2908 
2909 
2910 
2911 
2912 
2913 
2914 
2915 
2916 
2917 
2918 
2919 
2920 
2921 
2922* 
2923 
2924 
2925 
2926 
2927* 
2928* 
2929 
2930 
2931 
2932 
2933 


10 A.D. 


Docket 
No. 
5496 
5548 
5570 
5572 
5579 
5573 
5571 
5469 
5249 
5307 
5583 
5487 
5591 
5338 
5426 

66-10 
73-1 
1992 

344 
1935 
2004 
1932 
1929 
1939 
1966 
1955 
1946 
1967 
1949 
1933 

435 
1995 
1940 
1941 
1935 
1989 
1971 
1907 
5590 
5596 
5584 
5546 
5209 
5595 
5303 
5553 
5585 
5587 
5586 
5601 


Page . 


1121 
1122 
1123 
1125 
1128 
1130 
1132 
1134 
1138 
1144 
1145 
1148 
1151 
1153 
1159 
1165 
1165 
1175 
1178 
1179 
1182 
1186 
1189 
1192 
1195 
1198 
1201 
1204 
1207 
1210 
1213 
1214 
1217 
1219 
1223 
1223 
1227 
1229 
1234 
1236 
1237 
1239 
1243 
1250 
1253 
1253 
1254 
1257 
1259 
1262 
1264 


= 


seh) RARE SURE 











10 A.D. DECISIONS AND DOCKET NUMBERS 
Act Decision Docket Act Decision 
; No. No. Page No. 
| PACA. pasccss 2934 S606 +1967) F46_.......... 2977 
F 2935 5593 1269 2978 
2936 5604 1272 2979 
2937* 5357 1274) PACA___--_--- 2980 
2938* 5533 1275 2981 
2939 5606 1276 2982 
2940 5390 1278 2983 
2941 5602 1285 2984 
2942* 5535 1287 2985 
2943 5609 1287 2986 
A oo cna 2944 43-1 1297 2987 
2945 30-5 1298 2988 
2946 27-104 1312 2989* 
Ns res es 2947 1947 1320 2990* 
2948 1999 1324 2991* 
2949 143 1324 2992* 
2950 1751 1328 2993* 
2951 1997 1328 2994* 
2952 1969 1329) AMA__...-_.--. 2995 
PACA, coca 2953 5236 1332 2996 
2954* 5343* 1334 2997 
2955* 5452 1342 2998 
2956 ilo | ee 2999 
2957 5581 1348 3000 
2958 5612 1350 3001 
2959 5613 1352 
2960 5614 1354 3002 
2961* 5501 1357 
{ 2962* 5435 1358 3003 
: 29638* 5134 1363] PACA......-..-. 3004 
y 2964 5622 1369 3005 
} 2965 5621 1371 3006 
i 2966 5608 1373 3007 
2967 5629 1375}; PACA......-.-. 3008 
i 2968 5120 1377 3009 
: 2969 5526 1384 3010 
I I sera nw sce 2970 27-99 1391 3011 
CUA. ces wsn 2971 47 1401 3012 
cae sai sat 2972 442 1402 3013 
2973 1964 1406 3114 
2974 1943 1407 3015 
2975 402 1410 3016 
2976 1951 1415 3017 
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Docket 
No. 
1914 
1977 
2007 
5635 
5633 
5539 
5630 
5411 
5354 
5502 
5167 
5615 
5326 
5337 
5460 
5476 
5523 
5552 
27-107 
5-1 
27-110 
53-14 
1978 
457 
450 
553 
554 
555 
1558 
5213* 
5411 
5644 
5353 
5503 
5245 
5438 
5431 
5520 
5409 
5645 
5507 
5464* 
5652 


Page 


1418 
1420 
1424 
1425 
1428 
1430 
1432 
1435 
1440 
1448 
1453 
1461 
1464 
1468 
1474 
1478 
1484 
1485 
1491 
1491 
1494 
1496 
1497 
1501 
1502 


1504 


1505 
1506 
1507 
1508 
1511 
1520 
1525 
1529 
1532 
1537 
1542 
1549 
1551 
1555 
1561 





Re eihisieemmwesewe 


Docket Decision 
No. No. 


5-1 
7-1 
7-2 
18-1 
18-1 
27-89 
27-90 
27-92 
27-99 
27-103 
27-104 
27-107 
27-110 
30-5 
41-29 
41-30 
41-31 
41-32 





2996 
2811 
2815 
2649 
2685 


2651 


2970 
2781 
2946 
2995 
2997 
2945 


2716 


2944 
2812 
2998 
2684 
2814 
2898 
2813 
2899 
2650 
2683 
2717 
2971 
2817 
2850 
2851 
2686 
2718 
2816 
2687 
2691 
2759 
2949 
2722 
2655 
2688 
2657 
2720 


ORDER 


Page 
1491 
769 
781 
1 
138 


2 


1391 

641 
1312 
1491 
1494 
1298 


305 


1297 
772 
1496 
137 
774 
1165 
773 
1165 


137 
322 
1401 
783 
965 
966 
138 
329 
782 
142 
149 
153 
1324 
336 


143 





Docket 
No. 


344 
383 
402 
435 
435 
442 
445 
450 
450 
450 
456 
456 
457 
534 
534 
553 
554 
555 
1146 
1146 
1211 
1211 
1211 
1246 
1532 
1558 
1598 
1751 
1839 
1842 
1843 
1844 
1847 
1857 
1858 
1864 
1895 
1896 
1897 
1906 
1907 
1911 
1911 
1912 
1913 
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Decision 
Ni 


oO. 
2901 
2750 
2975 
2874 
2913 
2972 
2751 
2784 
2872 
3001 
2690 
2818 
3000 
2721 
2873 


3002 


2656 
2729 
2654 
2693 
2753 
2752 
2819 
3003 
2727 
2950 
2652 
2756 
2755 
2754 
2694 
2783 
2820 
2692 
2757 
2724 
2871 
2719 
2920 
2824 
2854 
2725 
2782 








Page 
1178 
483 
1410 
1074 
1213 
1402 
484 
649 
1003 
1502 
148 
829 
1501 
335 
1072 


1504 


10 
351 
7 
153 
487 
486 
831 
1505 
347 
1328 
3 
502 
495 
488 
155 
647 
833 
151 
512 
340 
1030 
330 
1229 
839 
968 
342 
643 
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POs eSucccacie 1913 
1913 
1914 
1915 
1917 
1918 
1919 
1920 
1923 
1925 
1928 
1929 
1932 
1935 
1935 
1939 
1940 
1941 
1943 
1946 
1947 
1949 
1951 
1955 
1961 
1962 
1964 
1966 
1967 
1969 
1971 
1977 
1978 
1982 
1989 
1992 
1993 
1995 
1997 
1999 
2004 
2007 

PR a insane 4843* 
4993 
4993 
5005 
5005 
5006 
5010 
5013* 
5081 
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No. No. 


2821 
2822 
2977 
2728 
2726 
2723 
2760 
2653 
2689 
2758 
2870 
2905 
2904 
2902 
2917 
2906 
2915 
2916 
2974 
2909 
2947 
2911 
2976 
2908 
2853 
2823 
2973 
2907 
2910 
2952 
2919 
2978 
2999 
2852 
2918 
2900 
2912 
2914 
2951 
2948 
2903 
2979 
2789 
2744 
2770 
2771 
2774 
2775 
2665 
2736 
2662 


1589 

Docket Decision 
Page Act No. No. Page 
SG PACA....205-2-6. 5088* 2697 164 
835 5107 2707 217 
1418 5107 2740 384 
349 5107 2804 709 
344 5109* 2869 1022 
338 5112 2832 867 
515 5113 2738 372 
6 5120 2968 1377 
144 5122* 2678 88 
513 5125 2713 242 
1027 5126 2879 1100 
1189 5127 2800 691 
1186 5127 2839 891 
1179 5127* 2843 896 
1223 5128* 2763 6521 
1192 5132 2780 593 
1217 5134 2963 1363 
1219 5135 2733 360 
1407 5149 2829 860 
1201 5150* 2710 229 
1320 5166 2877 1088 
1207 5167 2987 1453 
1415 5168 2749 414 
1198 5168 2802 702 
967 5175 2711 231 
836 5175 2797 683 
1403 5182 2772 559 
1195 5183 2735 366 
1204 5189* 2671 66 
1329 5205 2674 71 
1227 5205 2708 222 
1420 5205 2732 358 
1497 5208* 2680 90 
966 5209 2702 182 
1223 5209 2925 1243 
1175 5210* 2807 716 
1210 5213* 3004 1503 
1214 5224* 2698 170 
1328 5229 2741 385 
1324 5230* 2663 39 
1182 5236 2670 58 
1424 5236 2953 1332 
662 5238 2660 24 
394 5238 2769 555 
556 5241* 2672 67 
557 5242* 2664 44 
574 5245 3009 1525 
577 5246* 2881 1107 
50 5246 2897 1159 
367 5249* 2891 1138 
33 5257 2788 655 
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Docket Decision 
N No. 


Act 0. 
BACAD. Su iels 5263* 
5263* 
5264* 
5272 
5274 
5281 
5286 
5290* 
5291 
5293* 
5294 
5302 
5303* 
a 
5306 
5307 
5307 
5311* 
5318* 
5320* 
5324 
5326 
5327* 
5329* 
5330 
5335 
5337 
5338 
5339 
5341 
5342 
5343 
5344 
5349* 
5353 
5354 
5355 
5356 
5357* 
5358* 
5364 
5368 
5369 
5370 
5383 
5386 
5390 
5392 
5392 
5398 
5408* 


2703 
2773 
2730 
2826 
2746 
2705 
2709 
2785 
2825 
2681 
2695 
2831 
2927 


2739 


2875 
2892 
2737 
2882 
2842 
2659 
2989 
2808 
2796 
2704 
2701 
2990 
2896 
2706 
2677 
2878 
2954 
2846 
2765 
3007 
2985 
2860 
2779 
2937 
2679 
2865 
2836 
2768 
2712 
2799 
2864 
2940 
2676 
2845 
2838 
2778 


Page 
190 
570 
353 
846 
405 
204 
224 
650 
843 
91 
157 
864 
1253 


378 


1079 
1144 
368 
1115 
896 
22 
1464 
721 
682 
201 
178 
1468 
1153 
210 
82 
1093 
1334 
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5408 
5408* 
5409 
5410 
5411 
5411 
5412* 
5413* 
5415 
5418* 
5422 
5429 
5431* 
5431 
5431 
5434 
5435 
5436 
5438 
5441 
5442 
5446 
5448 
5452 
5454 
5455 
5456 
5556 
5457 
5458* 
5459 
5460 
5461 
5462 
5463 
5464 
5466 
5467 
5468 
5469 
5470* 
5471 
5472* 
5474 
5476 
5481 
5482 
5483* 
5484 
5485 
5486 


10 A.D. 


2798 
2844 
3013 
2791 
2984 
3005 
2666 
2667 
2658 
2675 
2803 
2790 
2827 
2841 
3011 
2777 
2962 
2700 
3010 
2868 
2866 
2696 
2748 
2955 
2762 
2880 
2669 
2862 
2661 
2847 
2731 
2991 
2855 
2668 
2673 
3016 
2682 
2809 
3699 
2890 
2848 
2714 
2849 
2734 
2992 
2794 
2766 
2743 
2806 
2742 
2745 


Page 
686 
897 
1542 
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PEGE. concen aes 5487* 
5488 
5489 
5490 
5491 
5493 
5494 
5495 
5496* 
5498 
5501 
5502 
5503 
5507 
5513 
5514 
5515 
5516 
5518 
5519* 
5520 
5523 
5524 
5525 
5526 
5527 
5530 
5532 
5533* 
5534 
5535* 
5538 
5539 
5542 
5543 
5546 
5547 
5548* 
5551 
5552 
5553* 
5557 


Docket Decision 
No. No. 


2894 
2858 
2776 
2764 
2747 
2767 
2761 
2867 
2883 
2801 
2961 
2986 
3008 
3015 
2786 
2787 
2792 
2840 
2793 
2859 
3012 
2993 
2795 
2805 
2969 
2810 
2828 
2833 
2938 
2830 
2942 
2834 
2982 
2835 
2837 
2924 
2857 
2884 
2856 
2994 
2928 
2863 


Docket 

Page Act No. 
1146) PACA........-.4 5558 
978 5566 
579 5570 
529 5571 
410 5572 
539 5573 
517 5579 
1017 5581 
1121 5583 
699 5584 
1357 5585 
1448 5586 
1520 5587 
1551 5590 
650 5591 
653 5593 
673 5595 
892 5596* 
675 5600 
985 5601 
1537 5602 
1484 5604 
680 5605 
710 5606 
1384 5608 
726 5609 
857 5611 
874 5612 
1275 5613 
862 5614 
1287 5615 
877 5621 
1430 5622 
879 5629 
885 5630 
1239 5633 
976 5635 
1122 5644 
973 5645 
1485 5652 
1253 | U. 8S. Warehouse 

997 RON la. we 1 
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No. 
2861 
2876 
2885 
2889 
2886 
2888 
2887 
2957 
2893 
2923 
2929 
2931 
2930 
2921 
2895 
2935 
2926 
2922 
2933 
2932 
2941 
2936 
2934 
2939 
2966 
2943 
2956 
2958 
2959 
2960 
2988 
2965 
2964 
2967 
2983 
2981 
2980 
3006 
3014 
3017 


2715 


Page 

992 
1085 
1123 
1132 
1125 
1130 
1128 
1348 
1145 
1237 
1254 
1259 
1257 
1234 
1151 
1269 
1250 
1236 
1264 
1262 
1285 
1272 
1267 
1276 
1373 
1287 
1343 
1350 
1352 
1354 
1461 
1371 
1369 
1375 
1432 
1428 
1425 
1508 
1549 
1561 


246 








CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED (1951) 


Agricultural Marketing Agreement Act of 1937 


Alta Vista Creamery Company et al. AMA Doc. No. 43-1. Denial of 
eepenn See daterun reer. ==... 5. - 5 ois Ses ic oes esc eect 
Andrews Brothers of California, Inc. AMA Doc. No. 66-8. Dismissal— 
PIMC IOAN. oo 5 in one eon bn So BE occ eeeecce 
Babcock Dairy Company (The) ef al. AMA Doc. No. 30-5. Order No. 
30—Validity of provisions in order requiring payments to cooperatives 
for members’ milk—Scope of section 8¢ (15) (A) of act—Evidence— 
Chaotic or disorderly condition of market as not essential for issuance 
of amendment of milk order—Provisions requiring payment to coopera- 
tive justified by evidence of record—lIncidental and necessary provisions 
in order authorized by section 8c (7) (D) of act—Provisions in order 
requiring payment to cooperatives justified by section 8c (5) (A) and 
(B) of act—Statutes—Construction and interpretation—Avoidance of 
narrow literalistic interpretation—Legality of change of custom of 
market—Adequacy of findings of fact.........-------.----------.-- 
Balazs Dairy et al. AMA Doc. No. 75-46. Dismissal—Request of 
petitioner and consent of respondent. ---....-...------.------------- 
Barron Cooperative Creamery, Sanna Dairies, Inc., Wisconsin Cooperative 
Dairies, Inc., and St. Croix Valley Cooperative Dairies. AMA Doc. 
Nos. 41-29, 41-30, 41-31, and 41-32. Validity of amendments to 
Order No. 46 as to location price adjustments to producers—Denial of 
relief requested by petitioners—Dismissal of petition—Order No. 46— 
Eaek of handler’s justiciable interest in location price adjustments to 
producers—Disteibution out of equalization pool—Section 941.8 (b) of 
Order No. 46—Dismissal of petitions as to portion complaining of 
location price adjustments to producers—Adequacy of hearing notice 
under Administrative Procedure Act concerning amendments to Order 
No. 46—Validity of section 941.5—Class IV price—Amendment sup- 
mated Uy Gimantial evidemes. ..... 02-2 2. 2555.2 ciu..- 5-505 
‘Central Dairy Products Company. AMA Doc. No. 5-1. Denial of 
applieation for interim relief for failure to shaw extraordinary situation— 
Denial of application for interim relief for failure to show unfair com- 
petitive position resulting from amendment to Order No. 5—Denial of 
application for interim relief for failure to establish lack of evidence in 
support of amendment to Order No. 5.-..--------.-.------- ------- 
Franklin Cooperative Creamery Association, Inc. AMA Doc. No. 73-1. 
Order No. 73—Validity of payment by handler more than minimum 
price—Denial of relief—Dismissal of petition—Classification of milk— 
Skim used in buttermilk after purchase of cream as Class I—Effect of 
payment by handler of higher price upon minimum price provision of 
act—Minimum price—lIllegality of agreement to pay less than minimum 
price—Hardship as not justifying violation of valid regulation under 
act—Effect of regulation under act—Time of determination of use value 
of cream—Payments of deficiency in price as not constituting penalty 
Dr NINDS oo 5 anon enc c wa dcwkieccecaceneceeneceneuss 
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Agricultural Marketing Agreement Act of 1937—Continued 


General Ice Cream Corporation. AMA Doc. No. 27-99. Order No. 27— 
Disallowance of storage cream payments for failure to make timely 
claims—Scope of section 8c (15) (A) of act—Disallowance of claims for 
storage cream payments authorized by section 927.9 (g) in Order No. 
27—Prescription of timely filing of claims for storage cream payments 
mandatory—Promulgation history of provision confirming manifest 
language employed—Exclusion of evidence of waiver by market adminis- 
trator of time limits for filing of reports of storing of storage cream— 
Unauthorized action by market administrator not binding upon Secre- 
tary—Discretion of market administrator—Character of milk order 
under act—Effect of substantial compliance with order provision con- 
cerning reports of storing of storage cream—Validity of provision in 
order prescribing time limit for filing of claims for storage cream pay- 
ments— Meaning of term ‘necessary’? as used in act—Statutes—Con- 
struction and interpretation—Harmonization of use of word—Due 
process of law—Effect of change in statute—Disallowance of claim for 
storage cream payments not constituting forfeiture or penalty ------__-- 

Homewood Farms Dairy. AMA Doc. No. 69-2. Dismissal—With- 
CRNEL OF DOORS 5 sie oie ci cnet ween wancoucsgeagdamemneetiantiis 

Hygienic Dairy Company, Northern Milk Corporation, and Irona Cream- 
eries, Inc. AMA Doc. Nos. 27-89, 27-90 and 27-92. Dismissal of 
Petition far SOGUNNIORION SS 2 5 cos 5 ea ge el sanceuseeeaseaee 

Jersey Milk and Cream Company. AMA Doc. No. 27-104. Order No. 
27—Effect of general assignments of claims or interest of handlers in 
proceedings under section 8c (15) (A) of act—Validity of general assign- 
ments of claims or interest in handlers in 8c (15) (A) proceedings— 
Effect of failure to make reports of storing of storage cream—FEffect of 
substantial compliance with reports of storing of storage cream— 
Validity of provisions concerning reports of storing of storage cream— 
Due process—Application of provisions of act concerning uniform 
prices— Meaning of term “‘necessary” ....-....-....-----.---..-.... 

Kewaskum Dairy Company, AMA Doc. No. 7-1. Application to dismiss 
part of petition attacking validity of Order No. 7, granted—Nature of 
proceeding under section 8c (15) (A) of act—‘‘Fishing expedition”’ as in- 
tolerable burden upon administration of act—Validity of voting by coop- 
eratives for their members in referendum---__---.-.--.-----t-------- 

Kroells Packing Company. AMA Doc. No. 66-9. Validity of Order No. 
66 sustained—Regulation of intrastate commerce which directly burdens, 
obstructs or affects interstate or foreign commerce—Scope of 8c (15) (A) 
proceeding—De novo hearing not required under 8c (15) (A) proceed- 
ing—Statutes—Construction and interpretation—Hardship---_---.-_-- 

Lancaster Milk Company, Penn Dairies, Inc., and Queens Farms Dairy, 
Inc. AMA Doc. No. 27-110. Eligibility to file assignments of claims or 
interest of handlers in 8c (15) (A) proceedings— Dismissal of motion to dis- 
miss—Prior agriculture decision explained—Jersey milk and cream com- 
paey, 10-4. Di: 8908 e sock acdc sdsegee eee ase eeeeee 

Martin Dairy Products Co. AMA Doc. No. 18-1. Denial of petition for 
SRRIONE VER oo os bho oa eo een ns ne da acereee nee cette 

Dismissal— Withdrawal of petition—Consent of respondent-_------------ 
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Agricultural Marketing Agreement Act of 1937—Continued 
Orrville Milk Condensing Company. AMA Doc. No. 75-43. Dismissal— 
PRRMIE NTNU occ ws cnet nena oa ee ae eee 
Pet Milk Company. AMA Doc. No. 75-48. Order No. 75—Validity of 
butterfat tests made by market administrator—Denial of relief—Strati- 
fied random sampling—Composite samples— Dismissal of petition—Ade- 
quacy of stratified random sampling—Payment to producers on basis of 
stratified random sampling—Adequacy of report to producers as to re- 
sults of market administrator’s butterfat tests................------ 
Queensboro Farm Products, Inc. AMA Doc. No. 27-107. Dismissal of 
Se a a a he 
Reimers (J. E.) & Son. AMA Doc. No. 66-10. Dismissal— Withdrawal 
ee a he 
Sure Pure Milk Company. AMA Doc. No. 46-3. Dismissal—With- 
I eee a eae ae ied 
Valley Citrus Packing Company, et al. AMA Doc. No. 53-14. Dismissal 
of application for interim relief for failure to show irreparable injury-- --- 
Whitelawn Dairies, Inc. AMA Doc. No. 27-103. Denial of request for 
INE RN ge ac he thts ca veers Eis ine 
Wm. H. Heinemann Creameries, Inc. AMA Doc. No. 7-2. Dismissal 
Ce Pare OF POtON .. 38. - 255 5 -. 22+ -- halo pen ts cee ip a A alice 


Commodity Exchange Act 


Great Western Distributors, Inc., Nathaniel E. Hess, Charles 8. Borden, 
Thomas F. Haynes, and Hartley L. Harris. CEA Doc. No. 48. Denial 
of trading privileges—Violation of sections 6 (b) and 9 of act—Attempt 
to manipulate prices—Attempt to corner and cornering commodity— 
Weight of evidence showing dominance of control of futures, market— 
Relevance of position in previous period to control of market—Gross 
position as determining control of market—Factors not eliminating 
presence of domination or control of market—Effect of availability of 
commodity upon manipulation of market—Effect of partial liquidation 
of long position upon manipulation of market—Circumstantial proof 
of manipulative intent—Actions showing manipulation of prices— 
Widening spread between futures prices as constituting manipulation 
—Definition of ‘‘manipulation’’—transactions as falling within definition 
of corner—Possibility of existence of corner in one market—Dispensable 
element of corner—Constitutional law—Validity of Commodity Ex- 
change Act—lInapplicability of section 9 (b) of Administrative Procedure 
Act to complaint in this proceeding—Suspension of trading privileges— 
Authority of secretary to suspend for attempted manipulation of market 
price—Complaint as not including charges of failure to file books and 


Stay of prior order—Correction notice_._...-.-.----------------- 
RI ER CN no os eee nnn aa easnepenns 
Moore, Ralph W. CEA Doc. No. 47. Vacation of stay order—Prior 
order reinstated—Effective date of suspension of trading privileges --- 
Wilkes, Claud. CEA Doc No. 52. Denial of petition for reconsideration 
Cin NNO. cscs ease cacneneccaeneecemenae 
Wilkes, Claud. CEA Doc. No. 52. Stay order—Suspension of effective 
feUn  NS  oo nS enna ann cccenaonccokeeunent 
Wilkes, Claud. CEA Doc. No. 52. Vacation of stay order---.-.------- 
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Packers and Stockyards Act, 1921 


Allen, W. C. P&S Doc No. 1941. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
Comeeny Gite: 2 Ss Fe eek s Se ec eee ee ee 

Arkansas Valley Sales Company. P&S Doc. No. 1858. Cease and desist 
—Violation of act—Unfair, unjustly discriminatory and deceptive 
practeets =< 25 2 oo on ch eee kn ee te en eS: 

Benkelman Sales Company, Assignee (George Call) v. Winter Livestock 
Commission Company. P&S Doc. No. 1911. Reparation—Failure to 
pay balance of net proceeds from sale of cattle—Lack of right to set-off 
—Claim arising from unconnected transactions—Attorney fees— 


Benkelman Sales Company, Assignee (George Call) v. Winter Livestock 
Commission Company. P&S Doc. No. 1911. Stay of prior order__-_- 
Broberg, Gideon. P&S Doc. No. 1844. Cease and desist—Violation of 
act—Responsibility of order buyer in furnishing reasonable stockyard 
SONVINNE Sos oe oe oat eee ee ee ene 
Chicago Commission Company. P&S Doc. No. 1843. Cease and desist— 
Violation of act—Responsibility of order buyer in furnishing reasonable 
wtock peed anvitOls | cosas eek cee ne cSa al nee necdeeedeeaeded 
Cleveland Union Stock Yards Company. P&S Doc. No. 442. Extension 
Of NOR ORE COIIIIES 6 oes nd Sos Sars le ee tee ndwdcesdlauscsdicncuecn 
Clover Packing Company, Inc. P&S Doc. No. 1982. Dismissal—Consent 
Ok URS 2 oo ei sn ooo i east aee eee 
Cronin, Dennis F. P&S Doc. No. 1964. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and deceptive prac- 
tiedeGannent ONES Bak ada Sas Slain ded Sears 
Crowley Commission Co. P&S Doc. No. 1923. Suspension of registra- 
tion—Cease and desist—Unfair, unjustly discriminatory and deceptive 
practices—Books, records, and memoranda—Consent order__..------_- 
Degen and Amschler. P&S Doc. No. 1842. Cease and desist—Violation 
of act—Responsibility of order buyer in furnishing reasonable stockyard 
OGEVINMG Se 5 Seo wos ab eee Saad oh sna a cen aeeaebaoas 
Denver Union Stock Yards Company. P&S Doc. No. 450. Continuation 
Of tater Gi CME: = = Soe cid ooo a a anne 
Denver Union Stockyard Company. P&S Doc. No. 450. Modification 
of rates and charges—Rates and charges—Reasonable net stockyard 
OpGTGtING MOON Ss 5 on aos Sens eae dae aereasaugdaus 
Denver Union Stock Yard Company. P&S Doc. No. 450. Modification 
OF TOD Ol CIO a i nhs iin cece ccedcnedececeuensmedbededeuniess 
Dillon, B. C. P&S Doc. No. 1896. Cease and desist—Wilful violations 


Donahoe, Vincent v. Kansas City Stockyards Company. P&S Doc. No. 
1895. Dismissal— Withdrawal of complaint_........---------------- 
Estes, E. E. P&S Doc. No. 1918. Suspension of registration—Cease and 
desist—Violations of act—Consent order--_---...-------------------- 
Feil, A. C. P&S Doc. No. 1935. Suspension of registration—Cease and 
desist—Unfair, unjustly discriminatory, and deceptive practices—Consent 


Extension of effective date of orders «2.65 oo esis asco n ba ceceead 
Feust-Yarnell Stock Yards. P&S Doc. No. 1598. Increase in rates and 


CRRTRN 6 a5 Fo Sach Sh wadek cee 55 53S lS EI Se 2 eee 


Page 


1219 


833 


839 


968 


188 


495 
1402 


966 


1406 


144 


502 


649 


1033 


340 
512 
338 
1179 
1223 


347 














Packers and Stockyards Act, 1921—Continued 
Fulton Commission Company. P&S Doc. No. 2004. Cease and desist— 
Unfair and deceptive practices—Misuse of shippers’ proceeds—Failure 
to keep proper books and records... < ......- 24 2-< 1-255 5-204 -255s0525s 
Furfari, Angelo. P&S Doc. No. 1913. Revocation of license—Failure to 
maintain financial condition required by regulation under act—Failure to 
ae a a 
Extension of effective date of order_...........----.-------------- 
Furfari, Angelo. P&S Dec. No. 1913. Extension of effective date of 


Grady, Joseph. P&S Doc. No. 1943. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
OR OER oreo ks eee eee ne hn oe Saal Saw occu ens 

Griffin, Edward J. P&S Doc. No. 1932. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
NE DORI: cis Ss Os ee des oes Ga sae SS ecceeeet bs 

Hanley, Joseph C. P&S Doc. No. 1929. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and deceptive prac- 
io Cienent ONInt.. 255 en od. ese ate gdadasdé ewan caw 

Heagney, B. P&S Doc. No. 1751. Dismissal—Decease of respondent--- 

Herbold, A. H. P&S Doc. No. 1949. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
Ree IINNR ss. Sacto oe aes dane ae un Shae see weeks 

Hunt, Timothy. P&S Doc. No. 1947. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
IIIs oe. 5 ewe ees oa etl a. eo eee ees 

Joyce, Edward. P&S Doc. No. 1969. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
IRAN 2665 Ss eS oe a eS Se She ees 

Kane Livestock Sales, Incorporated. P&S Doc. No. 1920. Cease and 
desist—Violation of act—Books, records and memoranda—Consent 


Kiron, Peter J. P&S Doc. No. 1989. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
CO so Bs i ow Sts eh ew ed i ce Ba bewnesenbtscns- 

Leiner Livestock Commission Company. P&S Doc. No. 1962. Cease and 
desist—Violation of act—Misuse of shippers’ proceeds—Books and re- 
ON AE WOOOR ne Sosa a bcc oxSes wok ansscdeeceesbacans 

Licensees Operating as Commission Merchants in the Designated Area of 
New York City, New York (The). P&S Doc. No. 1146. Continuation 
EON INR OORNIOS 2. Scr. hod etete cou rie beens cee ReeReL non 

Licensees Operating as Commission Merchants in the Designated Area 
of New York City, New York. (The). P&S Doc. No. 1146. Increase in 
NE os caw cere adom tans oases Suaeoweos coud 

Livestock Clearing House (The). P&S Doc. No. 1906. Suspension of 
registration held in abeyance—Unfair, unjustly discriminatory and decep- 
tive practices—Consent order—Cease and desist—Violation of act- ---- 

Market Agencies at Fort Worth Stock Yards. P&S Doc. No. 445. Modi- 
ee cep IRC CNN 6S oo Eh lk. ete da cee tebaw ces 

Market Agencies at Kansas City Stock Yards. P&S Doc. No. 311. In- 
I et Re ce ciciae aneodaccdeuneeSeesue 

Market Agencies at Mississippi Valley Stock Yards. P&S Doc. No. 1532. 

SS C0 NNO GRE BRE oo car cvacnsiencSeednnnnaeadasncaus 





1596 CUMULATIVE LIST OF AGRI. DECS. REPORTED 10 A.D, 





Page 


1182 


643 


835: 


835 


1407 


1186: 


1189 
1328. 


1207 


1320: 


1329 


1223: 


836: 


10: 


351 


330: 
484 


1} 














¥ 
§ 
% 


10 A.D. CUMULATIVE LIST OF AGRI. DECS. REPORTED 


Packers and Stockyards Act, 1921—Continued 


Market Agencies at the New Orleans Stock Yards. P&S Doc. No. 534. 


Inemenee iis pallens anaes. og 5 oe se ce ees ee 


Market Agencies at the New Orleans Stock Yards. P&S Doc. No. 534. 


EDGROONG Itt SOLON ORE CORNRONE ooo. sn i eb oweten cee es 
Market Agencies Operating at the North Salt Lake Union Stock Yards. 
P&S Doc. No. 457. Temporary extension of rates and charges-----_-_- 
Market Agencies at Omaha Union Stock Yards, Omaha, Nebraska. P&S 
Doc. No. 143. Increase in rates and charges____.....-------------- 
Modification of rates and charges...............-.----.-.-------- 
Teutension: of Fatet and CRateeG. 8 oo co 5 so nc oie cn ceewaneae 
Market Agencies at the Sioux City Stock Yards, Sioux City, Iowa. P&S 
Doc. No. 308. Modification of rates and charges___.._____..-_---_--- 
Market Agencies at St. Louis National Stock Yards. P&S Doc. No. 383. 
Modification of rates‘and charges... « .~ 2.oc5 scnsccnccusccncccus 
Market Agencies: at Union Stock Yards, Chicago, Illinois. P&S Doc. 
No. 402. Increase in rates and charges—Effective date of order____-__- 
Market Agencies at Union Stock Yards, Denver, Colorado. P&S Doc. No. 
455. -Inoreaee in watios and ehitete. 6 3 nk Se ke cetoenuveta ee 
Market Agencies at Union Stock Yards, Denver, Colorado. P&S Doc. No. 
435. Amendment of schedule of rates and charges. ___.__-.--------- 
Market Agencies at Union Stockyards, Ogden, Utah. P&S Doc. No. 456. 
ERCTONES it YEREE ONG CNAIORE. _ 8 25 aac senien souswdwadoncnas 
Ewtension Of yates: ame cnaties.. «<5. 255. oo ocak whee wadsweue 
Mississippi Valley Stockyards, Inc. P&S Doc. No. 1558. Increase in 
USE GIME ONONU. nn ne ence nguenaedenavnesu sue eee 
Moore, Ed. H. P&S Doc. No. 1912. Suspension of registration—Cease 
and desist—Failure to furnish bond—Consent order___.____..-------- 
Murphy, John B. P&S Doc. No. 1939. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
CONN ONIN >... 3585 55) 2k = TAR oe ee se eae dao 
Murphy, William J. P&S Doc. No. 1971. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and deceptive prac- 
inti 0 enh CONNIE. cs ckcneussesaeeas ease meneeiee nae 
Nashville Union Stock Yards, Inc. P&S Doc. No. 291. Increase in rates 
and ee ee Fo aa ext oe pn le ee ee ae 
Nashville Union Stock Yards, Inc. P&S Doc. No. 1925. Dismissal— 
Compliance with adjudication of pending petition. __........-------- 
New Jersey Coop Company, Inc., et al. P&S Doc. Nos. 553, 554, and 555. 
Tnereenn Th VOles ONG CHARON: . co. 6 oe nd censuses oe suk seeeue 
Northwest Oklahoma Cattlemen’s Association, Inc. P&S Doc. No. 1847. 
CRUGE ROO DARN, iii) cer ag cbiccs enue tacdomgmmamae 
O’Flynn, Gerald V. P&S Doc. No. 1966. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and deceptive prac- 
tien CONRARL ONG Ss nich oi nik etna oat wnnadwewienaseeee 
Ogden, Noble. P&S Doc. No. 1915. Cease and desist—Violation of act— 
TOONS. GT FONONGE 3a is ices RUE 6 ace nhae edhe pa er eee 
Peoria Packing Company, Inc. v. Peoria Union Stock Yards Co. P&S Doc. 
No. 1864. Denial of petition for rehearing and reargument-_--_-_------- 
Peoria Union Stock Yards Company (The). P&S Doc. No. 5. Modifica- 
See GE BAe BR ONO, so on owen nanwe eaoenascasseumeeues 
Phillips, D. (O. H.). P&S Doc. No. 1857. Suspension of registration— 
Violation of act—Cease and desist—Consent order____--------------- 
985134—52——_8 
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Packers and Stockyards Act, 1921—Continued 
Purcell, Edward J. P&S Doc. No. 1955. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and deceptive prac- 
Mane Cran eee ct Sent Soe Sa ae ee 
Rogers, Anthony J. P&S Doc. No. 1951. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and deceptive prac- 
Sots —Caomsent Grae... coos Sse ssc scence ee ee eee 
Russell Center & Co., Livestock Brokers. P&S Doc. No. 1978. Cease and 
desist—Violations of acts—Unfair, unjustly discriminatory, and deceptive 
peace ene Guvacns:.- 2 220 ae ee Gt of SR SUS 
Russell, John J. P&S Doc. No. 1946. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
eNONE MOO. go cc2 os nce lcsccsesacenesocaee estes) eI 
Sealand Company. P&S Doc. No. 1919. Cease and Desist—Violation of 
act—Suspension of registration held in abeyance____.....__.________- 
Sheridan, Arthur. P&S Doc. No. 1993. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and deceptive prac- 
eS elens Gree oe oe ee ee ee ee ca ct Sos ee 
Sims, Lyle. P&S Doc. No. 1914. Cease and desist—Unfair, unjustly dis- 
criminatory, and deceptive practices—Consent order___....-.._------ 
Snyder and Blakemore. P&S Doc. No. 1977. Cease and desist—Unfair, 
unjustly discriminatory, and deceptive practices—Consent order _ _ -_ - -- 
Sparks (H. L.) and Company. P&S Doc. No. 1999. Cease and desist— 
Unfair, unjustly discriminatory, and deceptive practices and devices— 
Books and records—Consent order_...........--.-.---.-.---.------ 
Speck, Frank. P&S Doc. No. 1967. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
Cem OI 2 os oo kee cbc Sdn cscadcaucscsewasdceuwe enn les 
St. Joseph Stock Yards Company. P&S Doc. No. 298. Increase in rates 
MG G@UMOG. 2. cccce telen Sk. Sese eco Se ae eee 
St. Louis National Stockyards Company. P&S Doc. No. 1246. Modi- 
Sepatiens Sir Ok ile ON = no 8 ee eh bec cdascescseeté 
§t. Paul Union Stockyards Company. P&S Doc. No. 1211. Increase in 
es ee Cas oS 2S Slee oS ee eRe odicc coc doen 
St. Paul Union Stockyards Company. P&S Doc. No. 1211. Increase in 
ERO RNIN 30 ol bp cece cee sean ceutadeuotuneeouLoseress.. 
St. Paul Union Stockyards Company. P&S Doc. No. 1211. Reduction 
ae en NIN. ces eu saacecudebegucsawesuwaneue lesen 
Stapleton, Thomas F. P&S Doc. No. 1995. Suspension of registration— 
Cease and desist—Unfair; unjustly discriminatory, and deceptive prac- 
ee er RU NGS oe Se st 8 oo tect eee ueeee eee else 
Swiney, Charles M. P&S Doc. No. 1928. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and deceptive prac- 
tice—Bribing weighmasters— Making false entries in accounts, records, 
WSS, OU DOBONUR sce id ok dae ei dace ci neeceeaess 
Teesdale, L. J. v. Washington State Department of Agriculture. P&S 
Doc. 1897. Reparation—Collecting fees for brand inspection services 
Et WRNNNO NN MOO eS 5 22 st ea a eee see ek Ee 
Thompson, Charles E. P&S Doc. No. 1992. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and deceptive prac- 
meee a omens Gite S25 22 Loe. Soles OL ea aa ea 
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10 A.D. CUMULATIVE LIST OF AGRI. DECS. REPORTED 


Packers and Stockyards Act, 1921—Continued 
Tuttle and Tadlock Livestock Commission Company. P&S Doc. No. 
1907. Cease and desist—Violations of act—Ignorance of law as no 
GEAUOE Hoe VeRO ON NOG 8 558 oc eaters dae cada 
Union Stock Yards Co. of Omaha (Ltd.) P&S Doc. No. 344. Increase in 
Was ONIN 2 oe ec aie na oee sateen nee ee 
Union Stock Yards Company of Omaha, (Ltd). P&S Doc. No. 344. In- 
ORGMINT Sit BRUCE Bln CIN no een enna oaemae nee 
Vann and Mixon Commission Company. P&S Doc. No. 2007. Sus- 
pension of registration—Insolvency—Cease and desist—Misuse of 
shippers’ proceeds—Consent order. -_..............-.-..--..--..--.- 
Weiller and Weiller Company. P&S Doc. No. 1839. Suspension of 
registration—Cease and desist—Violation of act—Consent order------ 
Western Beef Company, Inc. P&S Doc. No. 1961. Dismissal—Con- 
WAG AE NEI ne al yor an oa ae a etawa cra ee 
Wilson, John D. P&S Doc. No. 1997. Dismissal—Decease of respondent_ 
Wolfe, David. P&S Doc. No. 1940. Suspension of registration—Cease 
and desist—Unfair, unjustly discriminatory, and deceptive practices— 
Cnt CE oe eS eae Sees te Soe eee eee 
Wright, Kelly. P&S Doc. No. 1917. Suspension of registration held in 
abeyance—Unfair, unjustly discriminatory and deceptive practices— 
Consent order—Cease and desist—Violation of act_......._...-------- 


Perishable Agricultural Commodities Act, 1930 

A. B. C. Produce Co., Inc. v. Lord & Spencer Co. PACA Doc. No. 5183. 
Dismissal of petition for reconsideration._..........-.-_------------ 

Adams Fruit & Importing Company v. Stevenson Produce. PACA Doc. 
No. 5635. Failure to pay purchase price—Default-___.._......------ 

American Fruit Growers, Incorporated v. Frankenthal Company, Inc. 
PACA Doc. No. 5364. Failure to pay balance of purchase price— 
Failure to show buyer relied on erroneous shipping date in invoice-__--_- 

Andes Fruit & Produce Corp. v. Samuel Perlstein. PACA Doc. No. 5520. 
Binding agreement represented by stipulation settlement ----____------ 

Arena & Company (A.), Ltd. v. George Turner Company. PACA Doc. 
No. 5585. Failure of agent to sell at price authorized—Damages— 


Arnold Fruit Company (The) v. Holley Brothers. PACA Doc. No. 5543. 
Failure to pay purchase price— Default—Jurisdiction—‘‘Perishable agri- 
Cube COIN OIIEE oa oc Sick ctinmanseocnannnnsdvennnegehasse 

v. Malcolm Hutto. PACA Doc. No. 5527. Failure to pay balance of 
purchase price—Giving of promissory notes as not constituting payment 
of debt—Express agreement of parties__...........-.--------------- 

Baffoni, Tony v. Prizzi & Zenobi. PACA Doc. No. 5166. Contract of 
purchase and sale—Breach of warranty—Rejection without reasonable 
cause—Facts showing resale made promptly and properly-_-.---------- 

Baker, J. K. v. International Trading, Inc. PACA Doc. No. 5593. Fail- 
ure to pay purchase price—Default—Protest fee as damages- -- ------- 

Baldwin, Veril v. Harrisburg Daily Market. PACA Doc. No. 5356. Rejec- 
tion without reasonable cause—Damages—Evidence— Modification of 
IN a cs wi ease chino oi Sh ah eae al aed in aan ica ace deo a pana 

Barlow, E. L. v. Monte Cross. PACA Doc. No. 5005. Failure to pay on 
joint account agreement—Violation of act-Partnership_-------------- 

Barney’s Potato Company ». Irving-Forest Fruit Mart. PACA Doc. No. 
5633. Failure to pay balance of purchase price—Default__.......---- 
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Perishable Agricultural Commodities Act, 1930—Continued 
Basil Company (C.) v. The 8. A. Gerrard Co. PACA Doc. No. 5392. 
Dismissal—Failure to prove damages—Conclusiveness of evidence of 
inspection certificate—Damages—Loss of profits__...--.------------- 
Dismissal of petition for reconsideration—Damages—Loss of profits— 
Resale— Measure of damages based on breach of contract.._.__--_-- 
Beishline, Frank v. Nathan Gordon. PACA Doc. No. 5604. Failure to 
iy ROR TI OR —— TIRE ook nip meno nonedscies shecee senses 
Benatovich Bros. v. Robert Nash. PACA Doc. No. 5494. Failure to pay 
balance of purchase price-—Detault..g «5-25-25 coe snenconnst-s-5-- 
Bertolla & Sons (A.) v. Forrest Produce Company. PACA Doc. No. 5551. 
Failure to pay purchase price—Default_........--..---------------- 
Bloomingdale Vegetable Growers Co-Operative v. Carolina Produce Com- 


Bostick, Richard v. John Spivey. PACA Doc. No. 5505. Failure to remit 
BUGNNONN——MNMNENG 3 5550 5 oS eines aoe ace nace shcapeneo nes 
Buck Weiss-Rothman & Solomon v. W. A. Huff, Jr. PACA Doc. No. 5429. 
Breach of contract—Failure to ship produce in accordance with terms of 
contract—Failure to pay balance on advance—Default_-___....-.---- 
Bushwick Commission Co., Inc. v. Joseph Reinhart, Inc. PACA Doc. No. 
5606. Failure to deliver—Measure of damages—Default____.._..---- 
California Fruit Exchange v. Hecht Produce Company. PACA Doc. No. 
5175. Contracts—Determination of validity of contract of purchase and 
sale—Perishable Agricultural Commodities Act and regulations—Con- 
flict of laws—Applicability of statute of frauds to contract of purchase 
and sale under act—F.o.b. contract—Suitable shipping condition—Ab- 
normal deterioration—Wetness of grapes— Unlawful rejection—Resale— 
NS Bs ta cies eden as aan Ain ee ete oo eGR Ein noice 
Dismissal—Petition for reconsideration—Damages—Rejection with- 

out reasonable cause—Resale—Suitable shipping condition—Grade 
change in transit—Abnormal deterioration of grapes__--_-------- 
Callaway, J. K. v. C. D. Shaffer. PACA Doc. No. 5466. Failure to pay 
balance of purchase prico—Default.. = ............-.-.........-.---- 
Canadian Fruit Distributors, Ltd. ». George Turner Company. PACA 
Doc. No. 5584. Failure to pay brokerage fees—Default--_-_--_------- 
Caribbean Banana Importers, Inc. v. W. P. Keeling. PACA Doc. No. 
5135. Failure to pay halance of purchase price—Dismissal of counter- 
claim—Failure to prove extent of damages__..._...--------------- 
Carpenter, W. O., Mrs. v. S. 8S. Produce Company, Inc. PACA Doc. 
No. 5486. Failure to account and pay—Default___..........----- 
Chalona Brothers v. Associated Fruit Distributors, Inc. PACA Doc. 
No. 5539. Failure to pay amount of deficit—Evidence—Burden of 
proof as to guarantee of freight charges.........-...--------.------- 
Chazy Orchards v. Nathan Gordon. PACA Doc. No. 5630. Failure to 
pay balance of net proceeds—Default-_-_.........-.-.-------------- 
Colorado Potato Company v. Carl Nibeck. PACA Doc. No. 5570. Fail- 
ure to pay purchase price—Dolanlt................~-. 22552 ------- 
Conner Produce Company (H. D.) v. Hecht Produce Company. PACA 
Doc. No. 5411. Rejection of commodity without reasonable cause— 
Evidence—Failure to show lettuce not of grade warranted—Abnormal 
RNIN ses Seca encai ic re ere eee are iene atm mere ree eae 





1600 CUMULATIVE LIST OF AGRI. DECS. REPORTED 10 A.D. 


Page 


(i 
90t 
1272 
517 


973: 


177 


574 


665 


1276 


23t 


683. 
95. 


1237 


360 


402 


1430: 
1432 


1123 






5 
} 





RR 5 


10 A.D. CUMULATIVE LIST OF AGRI. DECS. REPORTED 1601 


Perishable Agricultural Commodities Act, 1930—Continued Page 
Dismissal of petition for reconsideration_-_-_..-..-.--------------- 1507 
David Goldsamt, Inc. ». Peter Martori’s Sons, Inc. PACA Doc. No. 
5339. Breach of warranty as to weight of carrots—Damages—‘“‘50- 
pound sacks” for carrots—Meaning of term_.._._.-..--------------- 210 
David M. Slaughter & Son v. Sunstate Produce Company and Sidney 
Rosenthal. PACA Doc. No. 5355. Failure to pay balance of purchase 
price—F.o.b. acceptance final basis—Lack of right of rejection—Con- 
tract of purchase and sale—Effect of failure to object to seller’s wired 
confirmation—Inapplicability of statute of frauds of State of Texas_... 986 
DeMarco Company, Inc. v. Louis Gubel, Inc. PACA Doc. No. 5238 
Failure to pay purchase price—Failure to establish express warranty 
as to grade—Sale by brand or description—Implied warranty of mer- 
chantability—Confirming telegram as self-serving document—Effect of 
failure to object to terms stated in confirming wire—Withholding of 
pertinent information by seller—Burden upon buyer to establish by 


TINOOOILONAIIES: OF CUNINNING os a i en Seco acne nee dw anennaates 24 
DeMarco Company, Inc. v. Louis Gubel, Inc. PACA Doc. No. 5238. 

Denial of petition for reconsideration._.............-.-------------- 555 
Diecidue and Company, Inc. v. Vincent Guidera. PACA Doc. No. 5590. 

Failure to pay purchase price—Default__...........-----------.---- 1234 
Dimond-Tager Company v. W. T. Wiley. PACA Doc. No. 5457. Failure 

40 nay porohese niles —-Pieteae.- Sk cn cece nce ce enesens 30 
Earley Boney & Son v. Nathan Gordon. PACA Doc. No. 5586. Failure 

to pay producer balance of proceeds received from consignment sales_. 1259 


East Coast Distributors ». Fruit Supply Company. PACA Doc. No. 
5344. Failure to pay purchase price—Evidence showing f.o.b. accept- 


ES a aig es ec oh cara nana EPS ee caudate eee 908 
East Coast Distributors v. Stevenson Produce. PACA Doc. No. 5513. 
Failure to pay purchase price—Default____.........---------------- 650 


East Coast Distributors v. Tennessee Produce Co. PACA Doc. No. 5507. 
Contract of purchase and sale—Effect of failure to prove transaction 
wae Gomignmient tether (pan 8010... 5 8. oo ceed en csucssacess 1551 
Eastern Fruit & Poultry Co. v. Justman Frankenthal Co. PACA Doe. 
No. 5422. Dismissal— Breach of contract— Materiality—Variance of 
Niigata ance ae nan re ee ae ee 704 
Echols, P. L. v. Kenneth N. Sapp Company. PACA Doc. No. 5113. 
Rejection without reasonable cause—Suitable shipping condition— 
Sale on f. o. b. basis—Damage in transit. ..........---------------- 372 
Empire Produce Co., Inc. v. Riley S. Garza. PACA Doc. No. 5484. 
Failure to pay purchase price—Default—Failure to reimburse for ad- 


VEION Bint COMI IE og a ons mace nomnacmadenatue suas 712 
Empire Produce Company v. Wilburn Mize Wholesale Produce. PACA 

Doc. No. 5591. Failure to pay purchase price—Default___-.._------- 1151 
English & Oliver v. George Rice & Co. PACA Doc. No. 5530. Failure 

ee Be ge | ee ee 857 


Ernest E. Fadler Co. v. William R. Hedberg, Inc. and Al Kaiser & Bros., 
Inc. PACA Doc. No. 5149. Dismissal of petition for reconsideration_. 860 
Farmers Exchange v. International Trading, Inc. PACA Doc. No. 5601. 
Failure to pay purchase price—Default_............---------------- 1262 











Perishable Agricultural Commodities Act, 1930—Continued 
Finerman and Sons v. Rosenthal Company, Inc. PACA Doc. No. 5342. 
Evidence—Failure to sustain burden of proof as to modifications of 
contract—Consignment—Damages for violation of authority given con- 
I oo oi voi eect eniniie Sic Hn ShGeu ace ha adak oeseden 
Florida Planters, Inc. v. Lord & Spencer Company. PACA Docket no. 
5608. Failure to pay purchase price—Admission of liability... ..~_- 
Florida Planters, Inc. v. Rashewsky Bros. PACA Doc. No. 5434. Failure 
to pay balance of purchase price—Evidence—Burden of proof of affirma- 
I a ar 
Frazier and Wooters v. City Produce Company. PACA Doc. No. 5245. 
Failure to pay purchases—Assignment of claims—Award of reparation 
far valid claims based on assignment_--_-.--------------------------- 
Frissell & Company (M. W.) v. Alton Fruit & Produce Company. PACA 
Doc. No. 5469. Failure to pay purchase price—Evidence—Effect of 
failure to sustain burden of proof to establish affirmative defense. _ ___- 
Frost Company (H. B.) v. J. E. Nelson & Sons and J. E. Nelson & Sons v. 
H. B. Frost Company. PACA Doc. Nos. 5305 and 5306. Failure to 
pay brokerage fee—Evidence—Principal and agent—Liability of agent 
to his principal—Negligence—Agent’s failure to notify principal of 
SUID NUMINIMINMPNNRUONA Nc ioe ac oe ae Kila oars Bac 
Garber, Inc. (P. & T. H.) v. Delia & Cucinetti. PACA Doc. No. 5370. 
Failure to pay loss sustained on resale of commodity—Damages—Trans- 
action constituting interstate commerce ._.......------------------- 
George A. Bonnet Co. v. Farmers Potato Exchange. PACA Doc. No. 5398. 
Failure to pay deficit on consignment—Contract of purchase and sale— 
Burden of proof as to agreement to assume loss on consignment shipment- 
George Rice & Company. PACA Doc. No. 5459. Revocation of license— 
Repeated and flagrant violations of act—Failure to account and pay for 
produce handled on consignment—Default___....---..-------------- 
Gillarde Company (L.) v. Frankenthal Co., Inc. PACA Doc. No. 5390. 
Evidence—Failure to prove tipburn does not increase in transit—Failure 
to establish lettuce did not grade 85 percent U. S. No. 1—Warranty of 
suitable shipping condition—When it may not be relied upon—Satisfac- 
faction of statute of frauds in case of acceptance of commodity__------ 
Goodman-Levin Company v. Abraham E. Cohen. PACA Doc. No. 5481. 
Failure to pay purchase price—Default___.........-.--------------- 
Haines City Citrus Growers Association v. Robinson and Gentile. PACA 
Doc. No. 5461. Evidence—Brokers memorandum of sale—F. o. b. sale— 
Suitable shipping condition—Tangerines—Decay—Softness—Warran- 
NE OE SO a site nnd gm nmacmyasa doe sastenn'= 
Half Moon Fruit and Produce Company »v. Martin Distributing Company 
and La Grande Fruit Company. PACA Doc. No. 5526. Failure to pay 
purchase price—Lack of liability of seller for damages in transit—Effect 
of inspection at destination—Unlawful rejection—Existence of privity 
essential to maintenance of action on contract__.....---------------- 
Hamilton Bros., Inc. v. Halem Hazzouri. PACA Doc. No. 5338. Failure 
to pay purchase price—Acceptance of commodity makes buyer liable for 
purchase price thereof—F. o. b. contract—Seller not accountable for 
damage in transit not caused by himself_._.......------------------ 
Harper and Son (A. N.) PACA Doc. No. 5468. Failure to pay net proceeds 
in consignment transaction— Default............------------------- 
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Perishable Agricultural Commodities Act, 1930—Continued 
Hartline, Fred. v. Janssen Fur & Fruit Co. PACA Doc. No. 5324. Failure 
to pay purchase price—Evidence—Failure to support defenses - ---_---~- 
Hastings Potato Growers Association v. Lord & Spencer Company. PACA 
Doc. No. 5506 Failure to pay purchase price—Default___._.-.------ 
Herman J. Heidrich & Sons v. Thomas Caito Sons, Inc. PACA Doc. No. 
5426. Contracts—Compliance with color specification “no green’’ when 
evidence shows only about 1% green spots in U. S. No. 1 grapefruit— 
Construction of contract terms—Meaning of specification “no green” 
when applied to carload of Florida grapefruit—Rejection for failure to 
comply with color specification, held, to be without reasonable cause 
when no damage alleged oF SheWh.. « .< 65 66s 2 oi nn hinge enn 
Higgins Potato Company v. M. S. Qualls Company. PACA Doc. No. 
5498. Rejection without reasonable cause_.......---.-------------- 
Higgins Potato Company v. Ruby’s Distributing Company. PACA Doc. 
No. 5490. Unlawful rejection of shipment—Default—Calculation of 
CC i a cach ce ies ected Sd to ig eae nee ai aaa, aaah 
Hildebrandt, Walter v. Carl Nibeck. PACA Doc. No. 5534. Failure to 
pay pureliase price—Deault.. ..- 62.25 nse sda cawedmnnccccsancns 
Hobbs-Graves Produce Company, Inc. v. Gordon Mayberry and/or Marlin 
Davidson. PACA Doc. No. 5291. Failure to pay purchase price— 
Slander—Not a defense in action on contract—Not within jurisdic- 
‘CiONRE RAI OF A a ok 8s oo de es kc cds natesncasenceo 
Holland & McChesney v. Ralph Petruzzi. PACA Doc. No. 5463. Fail- 
ure to pay balance of purchase price—Default_.._.....-.------------ 
Hollywood Produce Exchange, Inc. v. Louis Gubel, Inc. PACA Doc. No. 
5516. Failure to pay on joint account—Default___-..-.-._-.------- 
Horwitz v. Mert Baker. PACA Doc. No. 5302. Failure to pay purchase 
price—Warranty of suitable shipping condition—Produce purchased 
after inspection—Proof of necessity for dumping-.-.-.--------.------ 
Hull Packing Company v. Nathan Gordon. PACA Doc. No. 5600. Fail- 
ure to. pay purchase price—-Delat ... <= - oo in ee ice acanncacacn 


, Hyman, M. v. Wernikoff Bros. Co., Inc. PACA Doe. No. 5354. Motion 


to dismiss on ground complainant not licensed denied—Rejection with- 
out reasonable cause—Award of reparation—Damages---------...---- 


‘ Tsavell-Hartner Ranches v. Mid-West Fruit Company. PACA Doc. No. 


5442. Failure to pay purchase price—Deficit incurred on resale—Re- 
jection of f. o. b. shipment 86% U.S. No. 1 lettuce without reasonable 
cause where decay only 2% inexcess of tolerance for U. 8. No. 1 lettuce— 
Inspection—Limited federal versus buyer inspection—Federal inspection 
best evidence of condition of commodity—Warranty in f. 0. b. sale— 
Suitable shipping condition—Normal transportation—Abnormal de- 
COs ss 5 isis Sic cn cen did Seated en esac atmdeccne’ cameos 
Jac Vandenberg, Inc. v. Beasley Produce Exchange and F. V. Compton 
Company. PACA Doc. No. 5182. Failure to repay unused advance— 
Shipment of commodity excused by impossibility of performance - --- 
Jessie Fern Jay v. Sam Petro Tomato Company. PACA Doc. No. 5482. 
Failure to pay balance of purchase price—Default__.....-...-------- 
Jones and Company v. Hazleton Banana Company. PACA Doc. No. 
5547. Failure to pay purchase price—Default_...........---------- 
Joseph Kiser Co. v. Little America Frozen Foods, Inc. PACA Doc. No. 
5556. Rejection of commodity—Resale— Default _.........-..-.---- 
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Perishable Agricultural Commodities Act, 1930—Continued Page 

Joseph L. Rostker Company v. Frank E. Mack and Company and Pict- 
sweet Foods, Inc. PACA Doc. No .5408. Stay order—Suspension of 
Genneetnren tenn I So on a oa on ee Soha ese esse eenseee 686 

Kansas City Steak Company v. Otto W. Cuyler, Incorporated et als. 
PACA Doc. No. 4993. Breach of express warranty—Sugar content— 
Damages—Interpretation of language appearing upon invoice—Mer- 
chantability of commodity—Implied warranty—Particular purpose of 
purchase—Measure of damages for breach of warranty—Measure of 


















































damages for breach of contract of purchase and sale___.......-.------ 394 
Prior order stayed pending issuance of another order___-.---------- 556 

Lake Hamilton Cooperative, Inc. v». N.S. Bonds. PACA Doc. No. 5605. 
Failure to pay purchase price—Default__.............---.-.-------- 1267 

wv. Evansville Fruit Company. PACA Doc. No. 5609. Failure to pay 
puueentes Rie EOIN Se eh ens ewe bese tena exian nase 1287 

v. Gordon Mayberry. PACA Doc. No. 5454. Failure to pay purchase 
Ee ND po Se eee eee oe eae oe ee eee eae 519 


Lano, W. H., et al. v. Associated Fruit Distributors, Inc. PACA Doc. 
No. 5229. Failure to pay amount wrongfully retained—Interpretation 
of contract of purchase and sale surrounding same in light of circum- 
stances—Inadmissibility of parol evidence to vary or modify written 
contract—Exceptions to parol evidence rule—Reasonableness of broker- 
age commission—Lack of liability of party not subject to contract of 
IN a eee ig ee te oe ee eee ae ie 385 
Leach Brokerage Company, Inc. v. Ridgely Canning Company. PACA 
Doc. No. 5503. Failure to pay brokerage—Evidence showing complain- 
ant was broker—Rate of brokerage. -.............-.-....-------.-- 1520 
Lerner and Son (J.) v. Sam Friedman Produce Co. PACA Doc. No. 5272. 
Rejection without reasonable cause—Grading of separate segments of 
shipment and of shipment as entirety—Damages—Losses resulting as 
direct and natural consequences of unlawful rejection—Prompt and 
OUT NEN oo ete aaine eta eo ha nsp nce oreecer ass 846 
Levy (A.) & J. Zentner Co. v. The Russell Company. PACA Doc. No. 5281. 
Rejection without reasonable cause—Damages—Determination of mis- 
representation—F. o. b. shipping point—Delay due to 72-hour hold-over : 
established under marketing agreement and order___-___------------- 204 . 
Likins Company (P. F.) v. Walter Holm & Company. PACA Doc. No. Pe 
5132. Evidence—Burden of proof—Failure to establish proof as to ab- 
normal deterioration of commodity—Failure to pay purchase price— 


Failure to sustain burden of proof as to abnormal deterioration--_-_- ---- 593 
Long Island Produce & Fertilizer Company, Inc. v. Florida Cold Storage & 
Supply Co. PACA Doc. No. 5572. Failure to pay balance of purchase ( 
SION ra we i a ae agenda eae 1125 
Long Valley Farms Company v. Kroger Company et al. PACA Doc. No. ( 
5127. Failure to pay purchase price—Acceptance—Failure to reject 
within time allowed by regulations under act—Evidence—Burden of ( 
proof as to use of harsh term—Subject good condition on arrival—De- 
mand for allowance not constituting notice of rejection—Measure of 
AE = REINIOD, SOE WIR on oo ee cave caccutanceunsean 691 
Stay order—Avoiding controversy between parties—Failure to file j 
petition for reconsideration within limitation period.-.--_-.-.------ 891 
Lores, Peter v. S & J Distributing Company, Inc. PACA Doc. No. 5652. ] 


Failure to pay purchase price—Default__..............--.-.-------- 
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Perishable Agricultural Commodities Act, 1930—Continued 

Louis Jacobson & Bros. v. Cleveland Celery Market Co. PACA Doc. No. 
5383. Principal and agent—Buying agent entitled to reimbursement 
and compensation in absence of showing that he improperly performed 


Produce Company (M. & R.) v. Bill Chadwick. PACA Doc. No. 5579. 
Failure to pay purchase price—Default__.............-------------. 
Mandell Produce Company. PACA Doc. No. 5546. Revocation of li- 
cense—Repeated and flagrant violations of act—Failure to pay for 
numerots-shipmente—Dofault. ... .. een cn nn eens nscec ncaa ss 
Manny Cohen Company »v. Perrone & Campisano Fruit Co. PACA Doc. 
No. 5410. Failure to pay net proceeds of sale—Contract of purchase 
and sale—New agreement—Lawful rejection of commodity—Breach of 
NE i igs se capt sett care rin ace ae Gg aia iow da os ah 
Martin, I. K. ». Ben Chepenik. PACA Doc. No. 5602. Failure to pay 
TUPOROGD TRING — FIN as wie rem cota me acme gesanacnaeaaa eee 
Market Produce Company v. M. G. S. Tomato Distributors, Inc. PACA 
Doc. No. 5307. Failure to deliver—Damages—Loss of profits—Dam- 
ages—Special circumstances—Trucking expenses—Measure of general 
damages under law of State of Florida.—Agriculture decisions followed _ - 
Market Produce Company v. M. G. 8S. Tomato Distributors, Inc. PACA 
Doc. No. 5307. Dismissal—Petition for reconsideration _--_--.-------- 
Matsumoto, Tod v. R. B. Bishop Produce Co. PACA Doc. No. 5571. 
Failure to pay purchase price—Default__........-.-.--------------- 
McCarthy & Co. (M. J.) v. Lieberman & Margulis. PACA Doc. No. 5335. 
Contract of purchase and sale—Diversion of rolling car—Shipment from 
ROCCE OCR i in org ca ceca me coin de mae een ee 
Milam Packing House v. Frank McCluskey. PACA Doc. No. 5493. 
Failure to pay purchase price—Default____._.....------------------ 
Myruski, Gus v. George Rice & Company. PACA Doc. No. 5525. Fail- 
ure to pay net proceeds—Default_..........-...-.----------------- 
Nathan, Morris v. Fox Fruit Company. PACA Doc. No. 5274. Failure 


Nelson & Sons (J. E.) v. Simon Siegel Company. PACA Doc. No. 5010. 
Dismissal of petition for reconsideration—Inconsistency of claim of 
NII AR a a ac cet ee a ie ae gee 

Niederer & Hirsch v. Opp Produce Company. PACA Doc. No. 5514. 
Failure to pay purchase price—Default_____......------------------ 

Niederer and Hirsch v. W. T. Wiley. PACA Doc. No. 5538. Failure to 
DOF DUTCRONG DINGS —— TIONG. 5. ine ceca se nndcsdcacdasunansaslaen 

Oakfield & Elba Growers, Inc. v. Charles W. Parham Company. PACA 
Doc. No. 5587. Failure to pay purchase price—Default_____....----- 

Oakfield & Elba Growers, Inc. v. Jimmy’s Produce Company. PACA 
Doc. No. 5542. Failure to pay purchase price—Default_-_-__-.------- 

Osceola Fruit Distributors v. Embrey Produce Company. PACA Doc. 
No. 5621. Failure to pay purchase price—Default__.___._.---------- 

Palmer C. Mendelson Company v. George J. Turner Company. PACA 
Doc. No. 5644. Failure to pay purchase price—Default- ~~ --.--.---- 

Paris, Kenneth E. v. R. B. Bishop Produce Co. PACA Doc. No. 5502. 
Failure to account—Evidence—Lack of proof seller failed to deliver- - -- 

Pearl Grange Fruit Exchange, Inc. v. Sam Falley. PACA Doc. No. 5613. 
Failure to pay balance of purchase price—Default.__.......---------- 
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Perishable Agricultural Commodities Act, 1930—Continued 
Phil Peck Company, Inc. v. Amatore Di Gioia. PACA Doc. No. 5467. 
Failure to pay balance of purchase price—Evidence—Burden of proof— 
Contract terms—Breach of warranty—Number of melons__--_-------- 
Piazza Company (D. L.) v. Al Kaiser & Bros., Inc. PACA Doc. No. 5125. 
Dismissal of petition for reconsideration—Dismissal of petition for re- 
hearing— Witnesses—Failure to sustain burden of proof___-....------ 
Piazza Company (D. L.) v. Palella Brothers. PACA Doc. No. 5167. 
Pleading and practice—Effect of failure to file answer by joint-account 
partner—Failure to file answer as not constituting negligence—Partner- 
ship—Liability of co-partner for negligence in failing to file answer— 
Joint-account agreement as not constituting partnership—Good faith— 
Partnership—Nature of obligation of joint-account partners_-_-------_-_- 
Piazza Company (D. L.) v. A. W. Roberts Fruit Company. PACA Doc. 
No. 5446. Failure to pay purchase price—Default_--___.-.---------- 
Pixley and Company, Inc. v. 8. C. Produce Company. PACA Doc. No. 
5491. Failure to pay balance of purchase price—Default__.__._-_-_-- 
Pomona Citrus Packers v. Lee Robbins. PACA Doc. No. 5532. Failure 
to pay balance of purchase price—Default—Effect of failure to make 
proper resale upon determination of damages__...._...-.------------ 
Postel, John H. v. Phil Peck Company, Inc. PACA Doc. No. 5341. Prin- 
cipal and agent—Rights to brokerage fee for sales negotiated on behalf 
of another—Evidence—Proof of broker’s authority—Proof of letters being 
duly mailed—Presumptions—Receipt of letters duly mailed—Failure 
to object to contents of letters deemed to have been raised—Burden of 
proof—Failure to sustain on matter of payment___._......---------- 
Pounds Produce Company v. Lord & Spencer Co. PACA Doc. No. 5515. 
Failure to pay purchase price—Default____..._.-....-.------------ 
Produce Buying Service, Inc. v. Scolaro Fruit Company. PACA Doc. No. 
5495. Failure to pay purchase price—Default_-._......-.----------- 
Produce & Importing Company »v. Gilliland & Company. PACA Doc. 
No. 5438. Failure to pay purchase price—Default —Defense—Burden of 
proof—Facts failing to show accord and satisfaction..._._._.-------- 
Prozeller, May N. v. C. H. Musselman Co. PACA Doc. No. 5456. Fail- 
ure to pay balance of purchase price—Default___........------------ 
Ragatz Company (M. C.) ». Carl Nibeck. PACA Doc. No. 5612. Failure 
£0. 2RY DUNANG DTINO TIONG soo on. kn on nw on nanan neue 
Relias, Gust v. C. H. Robinson Company. PACA Doc. No. 5209. Fail- 
ure to pay purchase price— Counterclaim for breach of warranty as to 
size of tomatoes— Damages— Breach of warranty of size of tomatoes- - - 
Dismissal of petition for reconsideration— Evidence—Admission not 
determinable of issue—Practice and pleading—Cure of deficiencies 

in pleading by subsequent trial of issue—Words and phrases— 
“Inspected and accepted Chicago track final’’—Damages—Breach 

of warranty as to size of tomatoes delivered__......------------ 
Rushton & Co. v. J. D. Hamilton Fruit Co., and L. A. Cooper & Sons. 
PACA Doc. No. 5120. Failure to pay amount advanced—Defense of 
decay waived by subsequent agreement— When title intended to pass— 
Assumption by buyer of risk of loss—Effect of failure to file cross-com- 
plaint within limitation period—Recoupment or set-off__...-.-.------ 
Russo Brothers v. Piedmont Wholesale Fruit & Produce Co., Inc. PACA 
Doc. No. 5615. Failure to pay balance of purchase price—Default- - - - 


1606 CUMULATIVE LIST OF AGRI. DECS. REPORTED 10 A.D. 









Page 






721 ##F | 


242 


Ep 


1453 ‘ 
161 


410 


874 


82 


| 
\ 


673 


1017 


1529 





55 


1350 E 


182 





1243 


1377 














10 A.D. CUMULATIVE LIST OF AGRI. DECS. REPORTED 


Perishable Agricultural Commodities Act, 1930—Continued 

Sam Egalnick Company v. M. L. Morningstar. PACA Doc. No. 5448, 
Undisputed amount—Dismissal of portion of complaint__....-..------ 

San Pat Vegetable Company, Inc. v. Barone Fresh Fruit & Vegetables. 
PACA Doc. No. 5595. Failure to pay purchase price—Default -__-____ 

v. Crutchfield Brothers. PACA Doc. No. 5409. Immaterial breach of 
contract of purchase and sale by failure to ship on exact date required 
by contract—Principal and agent—Liability of principal for negiect 
of sub-agent—Trucker’s negligence—Damages recoverable by buyer 
under contract term of f. o. b. acceptance final. __.........---------- 

Sawyer, Inc. (S. S.) ». Nathan Gordon, Respondent. PACA Doc. No. 
5629. Failure to pay net proceeds—Default__............---------- 


‘Schoenburg Brothers Produce Co. v. 8. D. Eveloff. PACA Doc. No. 5236. 


Failure to pay purchase price—Lack of suitable shipping condition—Law- 
ful rejection—Dismissal of counterclaim—Evidence showing produce in 
suitable shipping condition—Inapplicability of statute of frauds to repa- 
VeURT DIOCROGIANE BIMICE G00 5 on sc co coccacuuuasun a camuaenawoeaus 
Dismissal of petition for reconsideration—Changing type of refrigera- 
tion in car en route as not constituting acceptance of produce --- 


‘Schuman Company (The) v. Frank B. Constantine Company. PACA 


Doc. No. 5330. Consignment—Effect of failure to return advance 
made by consignee when delivery of commodity not made—Disallowance 
of set-off—Counterclaim— Dismissal for failure to file within limitation 
period—Department without jurisdiction___._..-..-.--------------- 
wv. Syracuse Fruit Company, Inc. PACA Doc. No. 5388. Failure to 
pay purchase price—Delivered sale of rolling car—Warranties—Repre- 
sentations—Evidence—Inspection made six days after arrival—Failure 
to prove unmerchantahle condition... ........ --5. wenncoccccencocces 
Schwartz, Arthur v. Valley Fruit & Produce Co., Inc., and Buckhannon 
Fruit Company. PACA Doc. No. 5474. Failure to pay purchase price— 


Scott, D. E. v. Ralph Petruzzi. PACA Doc. No. 5462. Failure to pay 
PRETATION a ing crc dnd yap Ais at ata ek he eee ald 
SeeWay Produce Distributors, Inc. PACA Doc. No. 5415. Revocation 
of license—Repeated and flagrant violations of act.........---------- 
Shank Fruit Company (H. E.) v. Sam Petro Tomato Company. PACA 
Doc. No. 5485. Failure to pay purchase price—Default_.___..-..---- 
Sidney Newman & Company, Inc. v. Buster J. Scofero. PACA Doc. No. 
5622. Failure to pay purchase price—Default_..._.......-.--------- 
Silliman, Floyd v. Akron Coffee & Grocery Company. PACA Doc. No. 
5126. F.o.b. sale—Rejection without reasonable cause—Lack of war- 
ranty of suitable snippine Gondision.... ... ... cca ccna dassnnccaatanacs 
Simon Siegel Co. v. George F. Brooks. PACA Doc. No. 5286. Dismissal— 
Failure to prove damages—Loss of profits as damages when recoverable— 
Breach of warranty—Damages—Breach of express warranty in absence 
of reliance on inspection—Weight given to government inspection. ---- 
. Wesco Feeds Company. PACA Doc. No. 5168. Failure to pay excess 
charge for icing—Contract of purchase and sale—Breach as to time and 
place of shipment—Failure to prove abnormal deterioration of commod- 
ity—Evidence—Failure to prove negligence by seller in icing car- - - --- 
Dismissal of petition for reconsideration—Measure of damages based 

on breach of warranty—Evidence—Failure to show loss resulting 
ERNE REINRTE OR GIN oo oo weno ated gadnp ade daneee aa camaaicae 
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Perishable Agricultural Commodities Act, 1930—Continued 
Sitkin Bros., Inc. v. Pacific Produce. PACA Doc. No. 5518. Failure to 
Ny SURE IIIT SUNN mec UD a ca ee nn edn = wine me 
Southern Commission Company v. Hoke Swann. PACA Doc. No. 5441. 
Failure to return amount advanced as constituting violation of act___-_- 
Spada Distributing Co., Inc. v. The Auster Company, Inc. PACA Doc. 
No. 5353. Cancellation of contract of purchase and sale without reason- 
able cause—Damages—Resale—Part performance of contract as satis- 
fying requirements of Statute of Frauds—Practice and pleading—Inap- 
plicability of defense of State statute of frauds—Uniform sales act. - --__- 
Stein & Son (J.) v. Stevenson Produce Co. PACA Doc. No. 5524. Failure 
BO TRY TORRNG Tl OG ns ap cone ee ange nncwen sno 
Stern, Oswald v. Nathan Gordon. PACA Doc. No. 5611. Failure to remit 
balance of proceeds received from consignment sales—Default_-___-_--_-_- 
Te-Pee Marketing Agency v. Sam Petro Tomato Company. PACA Doc, 
No. 5368. Failure to pay purchase price—Evidence—Burden of proof 
of affirmative defense—Failure to show new agreement--_-__---_------ 
Thomas Flint & Son v. John Inglis Frozen Foods Co. PACA Doc. No. 
5107. Failure to pay—Mutual settlement of dispute—Dismissal of 
counterclaim—Failure to establish damages-_---.---.---------------- 
Stay order—Petition for reconsideration stayed pending issuance of 
SUS at rl aa chig eae ies acme amas ea ies 
Dismissal of petition for reconsideration__-...--..---.------------ 
Tri-State Sales Agency v. J. Reid Horne. PACA Doc. No. 5557. Failure 
to pay brokerage fee—Default—Brokerage Fee—Liability to pay, where 
NT Rg ech che ek DAS ek sian ins ai 
Trio Fruit Company v. Keim Produce Company. PACA Doc. No. 5294. 
Failure to pay purchase price—Admission of liability—Lack of juris- 
diction of Secretary to entertain counterclaim arising out of a separate 
transaction— Matter not constituting counterclaim—Allowance of credit 
for voluntary reduction of claim by complainant__...---...---------- 
Truckers Shed v. William R. Hoffman. PACA Doc. No. 5645. Failure 
RO Pit: DUTODORG ONO 1 NEE ae one is os ence wencsen<scenssn~= 
Trulyn Shippers v. Central Produce Company. PACA Doc. No. 5257. 
Rejection without reasonable cause—Failure to prove lack of suitable 
shipping condition—Damages—Rejection of commodity—Effect of 
notice of rejection transmitted by carrier-_-_--.-----------------.---- 
United Produce Company. PACA Doc. No. 5081. Violation of act— 
Failure to remit proceeds—Revocation of license, when unnecessary— 
Publication of facts—Failure to make payment for diverted consignment 
shipments as required by act and regulations thereunder—Defense— 
Refusal of bank to honor check as not relieving of obligation to remit 
Ne ok a es eG Uae ad A RR en Rata we Maa ama me sx 
U.8. Fruit Service Company v. L. D. Robinson Company et al. PACA Doc. 
No. 5369. Dismissal of claim for shrinkage loss for failure to meet out-of- 
state shipping standards—Principal and agent—Liability of agent for 
misrepresentation of purchase price without knowledge of seller—Re- 
sponsibility of agent taking charge—Failure to pay proceeds of sale by 
| a i ad a See fala lh tas Ge ennk cic oh de isd ph Sh 
Valenti & Company (J. C.) v. John Vitrano. PACA Doc. No. 5558. Failure 
DO WR PUTORNG MENON TE OOTAUIN, no cos coo ck nce ecacceeenscasssss 
Valley Produce Company v. West Frankfort Produce Company. PACA 
Doc. No. 5581. Failure to pay balance of purchase price—Default-_-_- 
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Perishable Agricultural Commodities Act, 1930—Continued Page 
Van Buren County Fruit Exchange, Inc. v. C. D. Shaffer. PACA Doc. 

No. 5471. Failure to pay purchase price—Default__._._.__.________- 244 
Vincent J. Squillante, Inc. v. Standard Fruit Distributors, Inc. PACA 

Doc. No. 5614. Failure to pay on joint account—Default___________ 1354 
Walker Orchards v. Nathan Gordon. PACA Doe. No. 5583. Failure to 

Day Gh POORER TRUE so on isk ccnp as cennacme sade 1145 


Wallace Fruit & Vegetable Company »v. A. Ferraro & Company. PACA 
Doc. No. 5566. Rejection of commodity without reasonable cause— 
NNN io aaa es se i eee elena ah ea eh Se eich a io ct 1085 
Wescott Company (W. J.) v. Yonk Rubin & Son, and/or A. L. Schiano. 
PACA Doe. No. 5205. Failure to pay purchase price—Default— Contract 
of purchase and sale—Liability under contract to guarantee payment__ 71 
Wescott Company (W. J.) v. Yonk Rubin & Son, and/or A. L. Schiano. 
PACA Doc. No. 5205. Dismissal of petition for reconsideration—Trans- 
action constituting interstate commerce—Contract of guaranty—Inap- 
plicability of statute of frauds to contracts of purchase andsaleunderact. 222 
Wescott Company (W. J.) v. Yonk Rubin & Son, and/or A. L. Schiano. 
PACA Doc. No. 5205. Petition for reconsideration not accepted for 
filing—Filing of second petition for reconsideration— Discretion— Prac- 


GO BYGT op os eo een co baokcwe oes ee 358 
Wieszczek, Frank v. George Rice & Co. PACA Doc. No. 5489. Failure to 
pay net proceeds. of ssle-—Defanlt..... . . .....-.. = nnn enn neues 579 


Wilens and Company (E. I.) v. Joseph Sicker and Company and Harry 
Klein & Co. PACA Doc. No. 5112. Failure to pay net proceeds on 
resale—Consignment sale—Modification of original contract—Dis- 
missal—Failure to prove lack of diligence—Demurrage charges—Reason- 
able amount allowed—Death of respondent-_-_-_-.-...---------------- 867 
Wilkes-Barre Banana House v. Wyoming Valley Distributing Company, 
Inc. PACA Doc. No. 5455. Signing of delivery slip as constituting 
acceptance—Failure to pay purchase price__-____--.----------------- 1104 
William R. Hedberg, Inc. v. Edison Vegetable Growers, Inc. PACA Doc. 
No. 5386. Dismissal—Failure to prove damages—Lack of suitable 
shipping condition—Warranty of suitable shipping condition—Sale by 
description on f. o. b. basis— Meaning of term ‘‘suitable shipping con- 
dition’”—Measure of damages for breach of warranty—Failure to file 


counterclaim within limitation period... ............<--.6-6---ss5- 1000 
Wolf Co. (S. & D.) v. Joseph Blumberg & Sons, Inc. PACA Doe. No. 5431. 
CUE CRI ON pian en enema adntaahe ace ea alot mms 895 


Wolf Co. (S. & D.) v. Joseph Blumberg & Sons, Inc. PACA Doc. No. 5431. 
Principal and agent— Denial of authorization by principal not estopped— 
Sufficiency of proof of delivery of commodity—Dismissal of complaint 


upon retensideration of prior order =... -<0ss cscssan cans ccnnness 1532 
Wolf Co. (S. & D.) v. Rose Packing Company. PACA Doc. No. 5573. 
Failure to pay purchase price—Default_._...........----------.---- 1130 


PACA Doc. No. 4843. Dismissal—Failure to sustain burden of proof as 
to existence of agency contract—Failure to file counter complaint within 
ION MAMNEG. oe Soe Scns sce edees css dt eee oe 662 
PACA Doc. No. 5013. Dismissal—Settlement between parties - -----~--- 367 
PACA Doc. No. 5088. Dismissal—Failure to deliver—Impossibility of 
performance—Broker’s memorandum of sale—Prior negotiations—Evi- 


Cael aibeah tartar e  o ee eee ee bene 164 
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Perishable Agricultural Commodities Act, 1930—Continued 
PACA Doc. No. 5109. Dismissal—Failure to establish contract of pur- 
I as Rae i ce a ln wand wae 
PACA Doc. No. 5122. Dismissal—Settlement between parties_----____ 
PACA Doc. No. 5127. Dismissal of petition for reconsideration - --—-___- 
PACA Doc. No. 5128. Dismissal—Failure to show existence of contract— 
Principal and agent—Deviation from terms of contract by agent— 
Offer and acceptance—Duration of offer._..............--.----...-- 
PACA Doc. No. 5134. Evidence—Burden of proof as to terms of con- 
tract—Failure to sustain burden of proof as to cause of action—Dis- 
missal—Compliance with terms of contract—Acceptance of amount of 
payment in full as constituting accord and satisfaction--..........-_- 
PACA Doc. No. 5150. Denial of petition for reconsideration -_----_.---- 
PACA Doc. No. 5189. Dismissal of petition for reconsideration—Settle- 
ES IONS on ee cone camcceeeecerenacecnecoe 
PACA Doc. No. 5208. Dismissal of complaint and countercomplaint— 
Rr TPN en a ee ewer cnecenenncnan< 
PACA Doc. No. 5210. Dismissal—Failure to establish existence of con- 
tract of purchase and sale—Formal contract as condition precedent— 
I en ne oe se Suna eeecuwe bene nneenoo 
PACA Doce. No. 5213. Dismissal—Settlement between parties_------_-_-- 
PACA Doc. No. 5224. Dismissal—Lawful rejection of commodity— 
Produce held not in suitable shipping condition—Evidence—Lack of 
ORD IG eE OUIID Se on wor anascenslnaeces 
PACA Doc. No. 5230. Breach of contract—Implied warranty of quality— 
Rule of caveat emptor—Dismissal—Evidence—Burden of proof— 
NU RIN ne ne enw dene onease one anaewoms 
PACA Doc. 5241. Dismissal of petition for reconsideration—Meaning 
MN RINNE oc ee ee ee ea ee 
PACA Doc. No. 5242. Principal and agent—Disclosed or partially dis- 
closed principal as party to contract—Dismissal—Lawful rejection— 
Delivered sale—Subject buyer’s inspection at destination—Implied 
warranty that produce is suitable for purpose for which purchased— 
Disclosed or partially disclosed principal— When liable for contracts of its 
agent— When agent liable on contracts made for principal—Presump- 
tion where principal known and agent known as such—Remedies— 
Third party may elect against whom to proceed___.....--..---------. 
PACA Doc. No. 5246. Rolling acceptance final contract—Implied war- 
ranty of merchantability—Right to recover damages for breach thereof 
conditioned upon acceptance—Payment in advance not required in order 
to set off damages against purchase price—Dismissal—Breach of war- 
ranty of merchantability—-Condemnation of adulterated celery by Food 
and Drug Administration—Damages—Conflict of laws—Applicability of 
state law—Contract of purchase and sale—Applicability of statute of 
frauds of State of Missouri—Statute procedural in effect rather than 
substantive—Statute of frauds—Enforceability of contract even if State 
mniiee DF Tre oss oo scke cocsccccsscecsn cece cs 
PACA Doc. No. 5249. Dismissal—Recission of contract—Effect of 
acceptance of return of goods—Principal and agent—Principal bound 
by apparent authority of agent—Court decision followed_._....------- 
PACA Doc. No. 5263. Dismissal—Suitable shipping condition—Effect of 
abnormal transportation service on warranty—F. o. b. shipping point— 
I ta eee ee 
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Perishable Agricultural Commodities Act, 1930—Continued Page 
Denial of petition for reconsideration and reopening—Suitable shipping 
condition—Effect of abnormal transportation service__.....-._-_- 570 
PACA Doc. 5264. Dismissal—Settlement between parties__._.....___- 353 
PACA Doe. No. 5290. Dismissal—Settlement between parties_-----__- 650 


PACA Doc. No. 5293. Dismissal—Contract of purchase and sale—Fail- 
ure to deliver in accordance with specification—Definition of term 
“many’”—Lawful rejection—Possible damages—No basis for determin- 


ing—Failure of complainant to make prompt and proper resale__-__-__- 91 
PACA Doc. No. 5303. Dismissal—Settlement between parties_...-._~_- 1253 
PACA Doc. No. 5311, Denial of petition for reconsideration--~-_.-__.___- 368 


PACA Doe. No. 5318. Dismissal—Equalization of damages—F.o.b. sale— 
Evidence— Effect of failure to object to terms of contract of purchase and 
sale—Warranty of suitable shipping condition—“ Rolling truck’”—‘Rol- 
ling car’’—Suitable shipping condition—Abnormally deteriorated con- 
dition—Transportation service and conditions—Proof—Acceptance— 
Liability for purchase price—Damages- -.....-.......--------------- 1115 

PACA Doc. No. 5320. Dismissal—Settlement between parties___--_-- 896 

PACA Doc. No. 5326. Jurisdiction of Secretary—Transactions in inter- 
state or foreign commerce— Dismissal—Evidence—Payment in full on 
basis of sale as distinguished from consignment—Definition of ‘deferred 


RA Gee ec aan aa cen aae ain ca ain aero tele aes 1464 
PACA Doc. No. 5327. Dismissal—Settlement between parties._....._- 721 
PACA Doc. No. 5329. Dismissal—Withdrawal of complaint-.....-_-- 682 


PACA Doc. No. 5337. Dismissal—Parties named as respondents impro- 
per—Confirmation of purchase—Effect of failure to make objection— 
Inapplicability of California statute of frauds.........-------------- 1468 

PACA Doc. No. 5343. Dismissal—Failure to show deterioration of com- 
modity—Sufficiency of informal complaint—Interstate commerce— 

Rules of practice—Suitable shipping condition—Term defined with 
respect to reconsigned rolling or tramp car—Application of warranty 
OF OSCE Gait GERI oo na on See dn cnceweanawecccensas 1334 

PACA Doc. No. 5349. Dismissal—Failure to show basis for recovery 
of reparation award—Measure of damages based upon replacement 
purchase—Effect of failure to notify shipper of results of inspection and 
intention to reject—Effect of failure to take possession of commodity 
after constructive acceptance—Dismissal of countercomplaint for failure 


to: Soe Withie Tom Vi es oo oo eo in ee eee ones 531 
PACA Doc. No. 5357. Dissmissal—Settlement between parties_..._.-_- 1274 
PACA Doc. No. 5358. Dismissal—Settlement between parties--------- 89 


PACA Doc. No. 5408. Dismissal—Failure to show principal’s liability 
to sub-agent—Principal and agent—Liability of seller’s agent to his 


CONROE ois ike Bee ds es i decawetsamecdeseaswdenyae 584 
Dismissal of petition for reconsideration. -............-.---------- 897 
PACA Doc. No. 5412. Dismissal—Settlement between parties. ---._-- 52 
PACA Doc. No. 5413. Dissmissal—Settlement between parties-_-------- 52 
PACA Doc. No. 5418. Dismissal—Settlement between parties _---_----- 76 


PACA Doc. No. 5431. Dismissal—Principal and agent—Failure to prove 
existence of agency—Failure to prove delivery defeats action for repara- 


NN ne cscs tg io se Sig tp cesta oh cane ea Sharad cd ae en ee a 853 
PACA Doc. No. 5435. Dismissal—Acceptance of check tendered in full 
settlement of disputed claim as constituting accord and satisfaction.... 1358 


PACA Doc. No. 5452. Dismissal—Settlement between parties_----_-_-- 1342 
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Perishable Agricultural Commodities Act, 1930— Continued 
PACA Doc. No. 5458. Dismissal—Withdrawal of complaint. -_..._____ 
PACA Doc. No. 5460. Dismissal—Accord and satisfaction___..._._.___ 
PACA Doc. No. 5464. Dismissal—Lawful rejection—Lack of suitable 
shipping condition—Evidence failing to show contract was f. o. b. ac- 
ceptance final—Accrual of cause of action—Limitation period—Initial 
date for filing complaint—Effect of failure to secure licenses upon right 
a a a ea 
PACA Doc. No. 5470. Dismissal—Settlement between parties_________ 
PACA Doc. No. 5472. Dismissal—Settlement between parties_________ 
PACA Doc. No. 5476. Expenses, not allowable—Inspection fee—Author- 
ity to pay not shown—Payment of freight charges by broker—Payment 
without authority—Reparation denied. __........--.-....-.-.----_- 
PACA Doc. No. 5483. Dismissal—Withdrawal of complaint__.________ 
PACA Doc. No. 5487. Dismissal—Failure to meet condition precedent_ 
PACA Doc. No. 5496. Dismissal—Settlement between parties__________ 
PACA Doc. No. 5501. Dismissal—Settlement between parties__________ 
PACA Doc. No. 5519. Dismissal of complaint and counterclaim—Settle- 
IIIT CRIN RN ae ae a 
PACA Doc. No. 5523. Dismissal—Settlement between parties_________ 
PACA Doc. No. 5533. Dismissal—Settlement between parties_________ 
PACA Doc. No. 5535. Dismissal—Settlement between parties_________ 
PACA Doc. No. 5548. Dismissal—Settlement between parties__________ 
PACA Doc. No. 5552. Dismissal—Settlement between parties_________ 
PACA Doc. No. 5553. Dismissal—Settlement between parties_________- 
PACA Doc. No. 5596. Dismissal—Settlement between parties_________ 


United States Warehouse Act (7 U.S. C. Chapter 10) 


Port Compress Company, et al. United States Warehouse Act Doc. No. 1. 
Revocation of warehouse license—Conversion of stored cotton—False re- 
ports—Failure to keep proper books—Effect of sale of facility prior to 
issuance of complaint upon determination to revoke license—Effect of 
lack of intent to renew license upon determination to revoke license— 
Wilful and flagrant violations of act—Violations of act—Making false 
reports—Failure to keep records of sales of loose cotton—Destruction of 
records— Disapproval of bond as not constituting termination of license— 
Telegrams from officials as constituting temporary suspension of license— 
Withdrawal or surrender of license as not affecting jurisdiction to pro- 
ceed with final adjudication of revocation—Distinction between license 
issued for indefinite period and license expiring yearly__........-.---- 
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CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 


OF AGRICULTURE DECISIONS 


JANUARY—DECEMBER 1951 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
ADMINISTRATIVE PROCEDURE ACT 


Adequacy of hearing notice under section 4 (a) of, concerning amend- 
enenite Vai Gen B60: 40 os oe ee os Bec oa eee enaguneee 


AGRICULTURE DECISION EXPLAINED 


Jersey MILK AND CreAM Company, 10 A. D. 1312 
Where, on the strength of the views expressed in the Jersey Milk and 
Cream Company decision respondent filed a motion to dismiss par- 
agraph 7 of the petition which deals with the assignment of Q.’s 
rights to protest the reclassification to P., the Judicial Officer ex- 
plained that the portion of the Jersey Milk and Cream Company 
opinion dealing with ‘‘general assignments of claims or interest’”’ 
did not constitute a ruling and was limited to such situations as a 
handler or non-handler buying up claims with which he otherwise 
had no connection and, upon reflection, the Judicial Officer suggests 
that it is preferable to have the regulations or the rules of practice 
under the act which handles the subject of who is eligible to file a 
petition rather than adjudication in a case to case fashion, par- 
ticularly when jurisdiction has been taken before in cases such as 
1S BOIODE CW. oot dao co saca eet easaewan cece Saino 


AMENDMENT OF MILK ORDER 


EvipENCE oF CHaAoTIc oR DisoRDERLY CONDITION OF MARKET AS NOT 
EssENTIAL FOR ISSUANCE OF 

There is no condition precedent or a jurisdictional requirement for 

any amendment of an order, as well as any promulgation order, that 

evidence and a finding must show that a market is in a chaotic or 

at least disorderly condition without the proposed amendment or 

OUR So co dcp cannons neta senna a ek mateea ea 


AMENDMENT TO ORDER NO. 41 (Chicago, Illinois) 


Substantial evidence as supporting section 941.5—Class IV price under___ 


VALIDITY oF, AS TO LocaTion Price ADJUSTMENTS TO PRODUCERS. 
Where petitioners complained that at least 57¢ per hundred weight 
should be used as the manufacturing cost of milk in amended sec- 
tion 941.5 of Order No. 46 relating to the pricing of Class IV milk 
instead of 37.5¢ which petitioners claim is provided therein, and 
that the location adjustments to producers in amended section 
941.8 (b) discriminates in favor of the producers located closer to 


1613 
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1614 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10 A.D. 
Agricultural Marketing Agreement Act of 1937—Continued 
AMENDMENT TO ORDER NO. 41—Continued 


the marketing area and drive the more distant milk out of the 
Chicago market, and that petitioners are affected by the location 
price adjustments as they are located in the “far out’’ parts of the 
milkshed, the Judicial Officer held, that the amended sections are 
valid, that the petitioners’ complaints are without merit and, 
therefore, the relief requested by the petitioners should. be denied 
NE nO I I ois sin win 3 Ss wee enssaecsssee 


APPLICATION TO DISMISS 
GRANTING OF, OF ParT oF PETITION ATTACKING VALIDITY OF ORDER 
No. 7 

Application to dismiss paragraph 4 of complainant’s petition attack- 

ing the validity of Milwaukee milk marketing order is granted by 

the Judicial Officer on the grounds that: (1) a proceeding under 
section 8c (15) (A) of the act is confined to legal issues and does 

not constitute a forum for the consideration and decision of politi- 

cal and economic questions; (2) to proceed to a hearing on a naked 
allegation upon information and belief that the Secretary did not 
examine or consider the record would amount to a “fishing expe- 
dition” and could become an intolerable burden upon the admin- 
istration of the act; (3) paragraph 4 (c) fails to state the reason for 

lack of right, power or authority to interfere in the Milwaukee market; 

(4) the objection in paragraph 4 (d) to the validity of the voting by 
cooperatives for their members in the referendum conducted to de- 
termine producer approval cannot be sustained; and (5) petitioner’s 
intimation that the Congress of the United States or some other 
elected body must approve the issuance of the order is without 
NNR rgd re as ee oe ak Coen ana anaes mwas 


APPLICATION FOR INTERIM RELIEF 
Denial of, for failure to establish lack of evidence in support of amend- 
Ne yee me peas ste weniger 
Denial of, for failure to show extraordinary situation. -...........------ 
Denial. of, for failure to show unfair competitive position resulting from 
RGIS 00 COMED NGG Ooo nn nc naaeccoaaccuncu<asu Seesmic 
DisMissaL or, FoR Farture To SHow IRREPARABLE INJURY 
Application of interim relief requesting suspension of Order No. 53 
regulating the lemons grown in California and Arizona, pending 
the disposition of a hearing under section 8c (15) (A) of the act of 
question of applicability of Order No. 53 to petitioners, dismissed, 
on the ground that since the shipments allowed thus far seem to 
be sufficient to permit the shipment of all the lemons the petitioners 
have desired to ship and since the shipping season is practically over, 
the petitioners fail to show that they would suffer irreparable injury - 
Application for interim relief requiring suspension of Order pending 
the disposition of a hearing on a petition under section 8e (15) (A) 
of the act, denied, on the ground, among other things, that peti- 
tioners failed to show that they would suffer irreparable injury if 
they were required to comply with the recently issued milk mar- 
keting order regulating the handling of milk in the North Texas 
marketing area_-_-_ - sc ciheiwu, dive wu ae ean Bs os wi ia a a 
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Agricultural Marketing Agreement Act of 1937—Continued 
ASSIGNMENTS 


Errect or, oF Ciarms orn INTEREST OF HANDLERS IN PROCEEDINGS 


UnpER Section 8c (15) (A) or Act 
Where petitioner, a handler of milk subject to Order No. 27, as 


amended, which regulates the handling of milk in the New York 
Metropolitan Marketing area, purchased, during the month of 
May 1948, certain quantities of milk from other handlers, and 
separated a portion of this milk into cream and sold the cream to 
another handler who placed the cream in its cold storage ware- 
house, and, upon information from petitioner, the handlers who re- 
ceived the milk from producers reported the milk as utilized in 
Class II-B, but the market administrator later reclassified the 
milk equivalent of the cream into Class II—A, a higher price class, 
and billed the reporting handlers for the difference, which amount 
the latter paid and were reimbursed by petitioner who in turn re- 
ceived the assignments of all the rights of the reclassification, and, 
on the basis of these assignments the petitioner is a party in this 
proceeding, the Judicial Officer ruled, among other things, that, al- 
though there have been several adjudications in the past in section 
8c (15) (A) proceedings based upon assignments from the handler 
accountable under the order, there are serious doubts as to whether 
any handler other than the one directly affected by the order pro- 
visions is resisted eligible as a petitioner in these proceedings, but 
since this has not been raised throughout the proceeding a final ad- 
judication should be made with the observation that the decision 
will not be regarded as a precedent establishing the validity of 
general assignments of claims or interest which handlers may have-- 


Euiersitity To Fite, or CLtaims oF HANDLERs IN 8c (15) (A) ProcerEp- 


INGS 
Although petitioner here is a handler under the act and the order 


because of its receipts of milk from producers and its accountability 
for such milk, petitioner’s cause of action does not arise from any 
impact of the order upon the petitioner in its capacity as a handler, 
but the impact is upon other handlers who are not parties to this 
proceeding, and petitioner’s interest is caused solely by virtue of 
contract between petitioner and the other handlers rather than by 
operation of the order; hence, petitioner is not a handler subject to 
the requirement protested _ --_...-.------ ina iaeerion ae ‘ 


Where petitioners L. and P., in a proceeding under section 8e (15) 


(A) of the act, complained of a reclassification of milk by the 
market administrator for Order No. 27, as amended, some of which 
milk was sold by Q. to P. and P. paid Q. the amount of billing due 
to the reclassification and Q. assigned its rights to P. to protest 
the reclassification, and respondent filed a motion to dismiss para- 
graph 7 of the petition which deals with Q.’s assignment of its 
claims to P. the Judicial Officer concluded, that since Q., the as- 
signor to P., joined as a petitioner in this proceeding after the filing 
of the motion to dismiss, the motion becomes moot as a practical 
matter, and, therefore, it should be denied 
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Agricultural Marketing Agreement Act of 1937—Continued 
BUTTERFAT TESTS 


VauipiTy oF, MapE By MARKET ADMINISTRATOR. ---.-.--------------- 
Where, petitioner, a handler subject to Order No. 75, as amended, 
regulating the handling of milk in the Cleveland, Ohio marketing 
area, complained of the action of the market administrator under the 
Order in holding that petitioner’s tests of producers’ milk in the 
months of August 1948 and March 1949 could not be verified, in noti- 
fying the producers involved of the results of the tests made by the 
market administrator during the period mentioned, and in calling 
upon petitioner to pay its producers on the basis of the market ad- 
ministrator’s tests, the Judicial Officer held that the market admin- 
istrator properly required payment for milk on the basis of stratified 
random fresh milk samples taken and tested 5 times a month by the 
market administrator where such tests exceeded the handler’s re- 
ported butterfat tests of composite samples from each day’s milk by 
more than a reasonable margin, and that the remaining contentions 
made by petitioner are without merit and, therefore, the relief re- 
quested by petitioner should be denied and the petition dismissed _ 


CLASSIFICATION OF MILK 


Sxm UseEp 1n BurrerMitK AFTeR PurcHasE OF CREAM As Cuxass I 
Petitioner’s contention that requiring it to pay a Class I price for the 
skim used in buttermilk after purchase of the cream by it conflicts 
with section 8c (5) (B) (ii) of the act which authorizes provisions in 
an order providing ‘‘for the payment to all producers and associa- 
tions of producers delivering milk to all handlers of uniform prices 
for all milk so delivered, irrespective of the uses made of such milk 
by the individual handler to whom it is delivered,” is untenable as 
section 8c (5) (B) (ii) is completely irrelevant to the issue here, since 
this section is concerned only with payments to producers through 
the operation of a market-wide pool which depends upon minimum 
costs to handlers under the classified price plan embodied in section 
8c (5) (A) of the act, and, moreover, Order No. 73 does not employ 
a -market-wide pool but establishes an individual handler pool under 
section 8c (5) (B) (i). The classified price plan provided by section 
8c (5) (A) necessarily works on the principle of utilization of milk 
by a handler after purchase and has been approved by the courts-- 


COOPERATIVES 


Provisions in Order No. 5 requiring payments to, justified by section 8c (5) 
SAE INN Soa in nae eens cecnn aes. seeeunssemasueaamn 
Provisions in Order No. 30 requiring payments to, justified by evidence of 


VauipiTty or Provisions iv ORDER No. 30 Requirinc Payments To 
Where petitioners, handlers of milk subject to Order No. 30 issued 
under the act which regulates the handling of milk in the Toledo, 

Ohio marketing area, complained of amendments to the order and 
primarily questioned the validity of Section 930.7 (a) and (b) of 

the order requiring that handlers pay to a cooperative association 

of producers instead of directly to the individual member-producer 
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Agricultural Marketing Agreement Act of 1937—Continued 
COOPERATIVES—Continued 


Vauipiry or Provisions 1n OrpER No. 30, Erc.—Continued 
for milk delivered by the latter, the Judicial Officer held, that 
the provision in question is in accordance with law as being authorized 
by the act as well as being necessary, incidental to, and not 
inconsistent with the other provisions of the order__.-...-------.- 


Validity of voting by, for members in referendum--------------------- 


CUSTOM OF MARKET 


LEGALITY OF CHANGE OF 
As far as changing the custom of the market is concerned, there is no 
illegality. The order simply requires the petitioners to honor an 
assignment by the producer to the cooperative of the monies due 
because of the handlers’ purchase of milk. Common law and equity 
recognized assignments of this nature and, indeed, a debtor pays an 
assignor at his peril when he has notice of the assignment---_-_-_---- 


DE NOVO HEARING 
Not required in proceeding under section 8c (15) (A) of act._.----.----- 


DISMISSAL 


daiindiah: Fir nen WOU. 3 oon ee ke ook eS Sacaseenenenweseen 
Application for, of part of petition attacking validity of Order No. 7, 
GRRE sa hin cb sadscak Bccedsnaedas nan suadensueeneadananane 
ConsENT OF PARTIES 
Petition filed herein is dismissed and the proceeding terminated by 
CONRONS OF DONOR oa ne cect n nance cnemenkeeneuecueeaaaaeae 
Part or Petition DisMIssED 
Paragraph 4 of the petition in this proceeding is dismissed for the rea- 
sons given in the Kewaskum proceeding---.-------------------- 
Petition attacking action of market administrator in classifying 
skim used in butter fat after purchase of cream as Class I, dismissed - 
Petition complaining of milk market administrator in disallowing of 
the petitioner’s untimely claims for storage cream payments under 
CE ING; Ee CMNNION aos oo cnc ndocacoeurdasaaseudeumaane 
Petition dismissed for failure to show invalidity of provisions in Order No. 
27 concerning the reports of storing of storage cream_._-.----.------ 
Petition dismissed for failure to show invalidity of provisions in Order 
No. 30 requiring payments to cooperatives for members’ milk_..-..--- 
Petition for reconsideration dismissed on the ground that the prior decision 
and order entered are not erroneous_...-...-..---------------------- 
REQUEST OF PETITIONER AND CONSENT OF RESPONDENT 
Upon request of petitioners and consent of respondents the petition is 
dismissed and the relief requested therein is denied. -....-...-----. 
WITHDRAWAL OF PETITION 
Upon petitioner’s request to withdraw its petition and consent of par- 
ties, petitioner’s request is granted and the petition is considered 
Wi ins ccaeemancanenandomsna awn «cea een nies 
Upon request of petitioner to withdraw the petition without prejudice 
and consent of respondent, the petition is considered withdrawn with- 
OG I iis isi nsec cri mesenteric cacao elon ere age 
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Agricultural Marketing Agreement Act of 1937—Continued 
DISSMISSAL—Continued 


‘WiTHDRAWAL or Petit1ion—Continued 
Where counsel for respondent-petitioner admitted that petitioner was 
subject to certain liabilities under Order No. 69 and agreed to reim- 
burse his producers, and requested permission to withdraw the peti- 
tion, accordingly, the petitioner’s request is granted and the petition 
$s Ginmiosen with prejumiees 8. 25 Sse ec es Sols cle cek 773 
Where petitioner requested to withdraw its petition and respondent did 
not object to the withdrawal, accordingly, the petition is considered 
UNNI i. cs ele kites Woe sei A wa een ak Meee ee oe 137 
Where petitioner requests permission to withdraw the petition and 
respondent consented thereto, the petition is, accordingly, dismissed 


INNING noo ada cok owucace ake ceases 1165 
DUE PROCESS 
Provision in Order No. 27 prescribing time limit for filing claim for storage 
maamipayment not violative of... .........55...2.25..25. 2 cee seen 1397 
EVIDENCE 


Provision in OrnpeER No. 30 Requiring PayMENT TO CooPERATIVE Jus- 
TIFIED BY 
Given the statutory policy and the “will tend to effectuate” standard 
for the application of the statutory policy in the act, it cannot be 
said that the evidence in the record is not enough to justify a require- 
ment of payment to the cooperative for milk for which it is authorized 
RN iota neo enawicions sede nue deeickunsacanh 1298 


FINDINGS OF FACT 


AprEquacy or, ON CHANGE IN METHOD oF PayinG For MILE 
It is plain that the considerations set out in the Assistant Administra- 
tor’s report and the Secretary’s decision comprise findings which are 
adequate to meet the statutory or constitutional requisites, al- 
though a change in the matter of paying for milk to operate in the fu- 
ture necessarily called for some predictions or explanations as to how 
the change proposed would operate in the future. The Secretary also 
reaffirmed the original. findings made at the time of the issuance of 


SE ce wccccreasinewchatedesenactacexicensndiue damage 1299 

“*“FISHING EXPEDITION” 
Intolerable burden upon administration of act......-..-....--..-------- 771 
FORFEITURES 
Disallowance of claims for storage cream payments not constituting....... 1397 
HARDSHIP 
Regulation otherwise valid does not become inapplicable to one subject to 

IE So eee oe, ota o. be cauenccduewedsedasuddeece 779 


Violation of act or regulations thereunder not justified by reason of.....-- 1178 
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Agricultural Marketing Agreement Act of 1937—Continued 
HEARING NOTICE 


Page 
Adequacy of, concerning amendments to Order No. 41___.._-_--------- 316 
ApEequacy or, UNDER ADMINISTRATIVE PROCEDURE ACT 

The record discloses that the entire subject of producer location price 
adjustments was within the reasonable scope of the hearing notice 
and that the adoption of the amendment does not violate section 

4 (a) of the Administrative Procedure Act____.._.__--__--_-_--- 306 
Adequacy of, under section 4 (a) of the Administrative Procedure Act, 

concerning amendments to Order No. 41_.....-..--------.--------- 316 


INTERIM RELIEF 


DISMISSAL OF APPLICATION FOR, FOR FaILuRE To EstasBuiisH Lack or EVIDENCE 
In SUPPORT OF AMENDMENT TO ORDER No. 5 
Where petitioner in a proceeding under section 8c (15) (A) of the act 
attacked a provision of the Oklahoma City milk order which in- 
creased the Class II milk price on the ground that the hearing record 
is devoid of any evidence which would warrant the increase, and 
petitioner requested interim relief from such amendment on the 
ground that it cannot pass on to its consumers any increased costs, 
the Judicial Officer denied the request for interim relief since it con- 
tains no allegation that petitioner cannot afford to pay the increased 
Class II price, but instead merely claims that petitioner will have to 
Pee Oe OO 6 oo oe rac ten cc dacecueees aeauacuuasatueue 1492 
DISMISSAL OF APPLICATION FOR, FOR FaILuRE To SHow ExTRAORDINARY 
SITUATION 
Where the granting of an application for interim relief in a proceeding 
under section 8c (15) (A) of the act would temporarily deprive many 
producers of the protection and provisions of the order to which they 
have been held entitled upon the basis of the promulgation record, 
such application should be granted only in an extraordinary situa- 
tion, and in the absence of a showing that such extraordinary situa- 
tion exists, the application is denied-_-_..............--.-.----.-.- 1491 
Dismissal of application for, for failure to show irreparable damage - ----- 1 
DIsMIS8AL OF APPLICATION FOR, FOR FatLurRE To SHow Unrair Competi- 
TIVE Position RESULTING From AMENDMENT TO ORDER No. 5 
Where petitioner in a proceeding under section 8c (15) (A) of the act 
attacked an amendment to the Oklahoma City milk order which 
extended the marketing area on the ground that it placed petitioner 
in an ‘“‘unfair competitive position’ in all of the territory it serves 
outside the marketing area, and petitioner requested interim relief 
from such amendment without alleging that petitioner, before the 
amendment, purchased its milk supply at a price competitive with 
other dealers outside the marketing area, the application for interim 
RIE Th iii nti kn atsenninenecnpaic ia ada asciabesaide sigan 1491 
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Agricultural Marketing Agreement Act of 1937—Continued 
INTERIM RELIEF—Continued 


DismMissaAL OF APPLICATION FOR, FOR FaiturRE To SHow IRREPARABLE 
INJURY 

Handler’s petition attacking the validity of provisions of Order No. 
18 requiring the petitioner to pay the market administrator for the 
order the amounts due from the petitioner to the producers deliver- 
ing milk to it, and requesting that the protested requirement be 
suspended pending the outcome of the proceeding, denied, since the 
application for interim relief does not make any showing of irrepar- 
able damage and advances no grounds for petitioner’s contention 

that it should not await adjudication on the merits......---- 1, 1247, 1485 


Page 
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INTRASTATE COMMERCE 


REGULATION OF, WHEN PERMISSIBLE 

Where petitioner objected to the restriction imposed under Order No. 
66, as amended, on intrastate handling of shipments of oranges grown | 
in California and Arizona and, at the hearing before the Hearing Ex- 
aminer, sought to introduce evidence through a witness to prove that I 
petitioner’s intrastate shipments did not directly burden, obstruct ' 
or affect interstate commerce in oranges, the Judicial Officer held, | 
that: (1) the close relationships of intrastate and interstate han- | 


dling of oranges and the substantial price effects of the one upon the 
other bring the regulation of intrastate handling of oranges grown 
in California and Arizona well within a long line of decisions uphold 
ing regulation of intrastate handling under the act and the commerce 
clause of Article I of the Constitution; (2) the scope of the 8c (15) (A) 
proceeding in a case of this kind is limited to examination of the evi- 
dence in the promulgation record; (3) petitioner’s contention that 
effects upon interstate commerce must be demonstrated in each indi- 
vidual case and that he is entitled to show in a de novo hearing under 
section 8c (15) (A) of the act that his intrastate handling has no 
effects, is untenable; (4) a regulation otherwise valid, does not be- 
come inapplicable to one subject to it because of hardship in the 
individual situation of the one person; and (5) since the conclusion 
is reached that the petition should be dismissed upon the merits, no 
finding or conclusion is made as to dismissal for lack of good faith..... 774 


JURISDICTION OF SECRETARY 


Denial of request for withdrawal of petition filed under section 8c (15) (A) } 
of the act while enforcement proceeding involving the same matter under 


section 8c (6) of act was pending in District Court_-..._...........---- 642 
JUSTICIABLE INTEREST i 
Handler’s lack of, on question of location price adjustments to producers... 316 


LOCATION PRICE ADJUSTMENTS TO PRODUCERS 


DisMIssaL OF PETITIONS AS TO PoRTION COMPLAINING OF 
Since only handlers can be petitioning parties under 8c (15) (A) of q 
the act and since handlers have no justiciable interest in price dif- 
ferentials to producers such as those involved in this case and the 
three cooperative associations of producers are not eligible as pro- 
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Agricultural Marketing Agreement Act of 1937—Continued 
LOCATION PRICE ADJUSTMENTS TO PRODUCERS—Continued 


DISMISSAL OF PETITIONS AS TO PoRTION COMPLAINING or—Continued Page 
ducers to prosecute an 8¢e (15) (A) proceeding which is limited to 
complaints of handlers as to orders, provisions thereof or obligations 
imposed thereunder, the petitions should be dismissed as to the por- 
tions complaining of section 941.8(b) of Order No. 41___.___---_- 305 

Lack OF HANDLER’s JUSTICIABLE INTEREST IN 

Handlers have no justiciable interest in price differentials to producers 
based upon producers’ locations such as those prescribed by section 
941.8(b) because these do not affect the net cost of milk to handlers 
but are adjustments affecting only the distribution among producers 
out of the equnlisation noel... <4. 6 2606 nose ce ce newscesunses 305, 316 


MARKET ADMINISTRATOR 

Discretion of, in excluding of evidence of waiver of time limit for filing of 
renorte not fized by the Order No: 2¢s.s..< 6252. cc acdc ccusnncescuccs 

Unauthorized action of, not binding upon Secretary__-.__---.-.-------- 


MILK ORDER UNDER ACT 
CHARACTER OF 
A milk order is legislative in nature and when duly promulgated has 
the force and effect of law just as if its provisions were embodied in 


I io pS ced ent a cs sick cares oe nae oe 


MINIMUM PRICE 
ILLEGALITY OF AGREEMENT TO Pay LEss 
The illegality of the agreement to pay less in one period is not relieved 
by a legal agreement to pay more in another period, for, to permit 
such a procedure would render futile the efforts to secure the pay- 
ment of uniform minimum prices by handlers and to stabilize a 


1397 


1166 


PAYMENT BY HANDLER OF HIGHER PRICE PERMISSIBLE 
Petitioner’s position that it should be permitted to pay less than the 
prescribed minimum price in one period when it has paid more than 
the minimum in another period cannot be sustained since the act 
authorizes the Secretary to fix minimum prices only and does not 
authorize an order preventing a producer or association of producers 
from getting as high a price as possible for milk, although a handler 
is not permitted to purchase milk from producers for less than the 


DINE DIED oo 6 oi aiccccncascstccadasnenadsnenamadeaaeage 


MOTION TO DISMISS 


DIsMISsSAL OF 
Since amended petition meets respondent’s objections to the original 


petition, respondent’s motions to dismiss are dismissed as moot... 1491 


1166 


“NECESSARY” 
MEANING OF TERM 
The word ‘‘Necessary,’”’ as used in the act, does not mean indispen- 
sable, essential or vital. The authorization to include incidental 
and necessary provisions in an order includes such provisions as are 
reasonably suitable for carrying into execution the powers expressly 
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Agricultural Marketing Agreement Act of 1937—Continued 
*““NECESSARY’’—Continued 
MEANING oF TeRM—Continued Page 
granted. ‘Necessary . .. frequently imports no more than that 
one thing is convenient, or useful, or essential to another,’ and 
to “employ the means necessary to an end, is generally understood 
as employing any means calculated to produce the end, and not as 
being confined to those single means, without which the end would 


I ES nc eens ace es bet cncewccenesawn 1313 
The word “‘necessary”’ as used in the act does not mean indispensable, 
II IES 6k e Bia g lrwccchincancde dccnwenucnnadcademes 1397 


ORDER NO. 5 (OKLAHOMA CITY, OKLA.) 
Denial of application for interim relief for failure to establish lack of 


evidence in support of amendment to_....-.-.-.-------------------- 1492 
Denial of application for interim relief for failure to show unfair com- 
petitive position resulting from amendment to..-..-.-.-.------------ 1492 


ORDER NO. 7 (MILWAUKEE, WISCONSIN) 


Application to dismiss part of petition attacking validity of, granted, 
because petitioner failed to state the reason for lack of right, power or 
authority to interfere in the Milwaukee Market_..-.---------------- 769 


ORDER NO. 27 (NEW YORK) 


Effect of assignments of claims or interest of handlers subject to, in pro- 
ceedings under section 8C(15)(A) of the act._-.---.---------.------ 1312 


ORDER NQ. 30 (TOLEDO, OHIO) 


Mga cna nt nae chon cin pdacseh ea aseassnsiand aces esse cessedee 1299 
ORDER NO. 41 (CHICAGO, ILLINOIS) 


Validity of amendment to, as to location price adjustments to producers... 305 
ORDER NO. 46 (LOUISVILLE, KENTUCKY) 
Validity of amendment to, concerning Class IV prices..-.-...-----.---- 772 


ORDER NO. 53 (LEMONS) 

Denial of application for interim relief from operation of, for failure to 
EEN 6 65s es cla noice aches se cheancwatnenacane 1496 

ORDER NO. 66 (ORANGES) 


Regulation of intrastate commerce which directly burdens, obstructs or 
affects interstate or foreign commerce is valid under, promulgated under 
hla ce es eh eee a ice nance na hennmasenah eens 774 


ORDER NO. 73 (MINNEAPOLIS-ST. PAUL) 


Validity of classification by market administrator under, of skim used in 
buttermilk after purchase of cream as Class I........-...-...-.----- 1178 


ORDER NO. 75 (CLEVELAND, OHIO) 
Validity of butterfat tests made by market administrator under. -.-...-. 822 
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Agricultural Marketing Agreement Act of 1937—Continued 
PENALTIES 
Disallowance of claim for storage cream payments not constituting---_-_- 


PROCEEDING UNDER SECTION 8c (15) (A) OF ACT 


PRODUCERS 
Eligibility of, to prosecute 8c (15) (A) proceeding..._.....-..----.-.--. 


RECONSIDERATION 
DisMIssaL OF PETITION FOR 
Where petition for reconsideration of the prior order shows that the 
points raised were covered in the arguments, written and oral, and 
it does not show that the prior decision and order are erroneous, 
the petition for reconsideration is dismissed_..-....------------. 


REFERENDUM 
Validity of voting by cooperatives for their members in-_......-....... 


REGULATION UNDER ACT 
EFFECT OF 
The very existence of regulation means that the persons regulated are 
not as free to act as they are in the absence of regulation, and it is 
familiar law now that regulations or statutes are not invalid because 
they cut across existing contracts or restrict the freedom to contract. 
There is no inequity or discrimination in violation of law by requir- 
ing the petitioner along with all other handlers to pay a Class I price 
for skim milk used as buttermilk, a Class I product._......-.---- 
Harpsuirp as Not Justiryinc VIOLATION OF 
Petitioner’s objection that it should not have to pay Class I price for 
the skim used in buttermilk because petitioner cannot afford, under 
such circumstances, to make butter from the cream purchased is 
largely based upon petitioner’s method of operation, and cannot be 
sustained since a regulation otherwise valid does not become invalid 
as to a person regulated merely because that one person cannot 
make a profit under it or even suffers financial loss_............-- 


REPORT TO PRODUCERS 

ADEQUACY oF, AS TO ResuLts OF MarKET ADMINISTRATOR'S BUTTERFAT 
TEsTs 

Petitioner’s complaint of the action of the market administrator in 
reporting to producers the results of his butterfat tests without ex- 
plaining to them that the tests were made on random samples is 
untenable, since it was the market administrator’s duty to see that 
producers were paid for all butterfat delivered by them and, having 
properly determined that they were not being so paid, there seems 
no valid reason why the producers should not be apprized of the 
results of the market administrator’s tests when the petitioner in- 
sisted on payment according to its inadequate tests and elected to 
disregard the market administrator’s determinations; therefore, it 
is found that the notification to producers was in accordance with 
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REPORTS OF STORING OF STORAGE CREAM 
Errsct oF FaILuRE TO MAKE 
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Since Section 927.6 (0) of the Order provides that failure to make 
reports of storing of storage cream shall result in the disallowance of 
Class II-B classification, and it is conceded that the reports in issue 
were not filed within the time limits, the market administrator was 
commanded by the order to make the reclassification complained of 
INR 5 oS Se doi bon oy Siieeeeneiekasescagas 


EFFEcT OF SUBSTANTIAL COMPLIANCE WITH 


Strict compliance with storage cream provisions is essential in order 
to obtain the storage cream classification. There is no question of 
“interpretation” of the pertinent provisions of the order and no pos- 
sibility of accepting ‘‘substantial” insofar as the order provisions as 
RCT ONION Soe op ecenenmennaau 


VALIDITY OF PRovIsIONS CONCERNING 


Due Process 
The requirement of the storing report having been adopted after 
notice and hearing and after the introduction of uncontested 
evidence that the reports within the times laid down were 
believed necessary for effective administration of the storage 
cream classification provisions, and the requirement manifestly 
bearing a reasonable relationship to a legitimate objective, the 
test of substantive due process, it is not invalid, and the fact 
that the market administrator, as an aide in auditing handlers’ 
authorization reports has adopted the practice of having the 
inspectors regularly visit the warehouses customarily used by 
handlers for storing cream may be a consideration to be 
advanced in a proceeding to eliminate the requirement of the 
handlers’ storage reports but it does not, as a matter of law, 
ee a 


SECTION 8c (5) (A) AND (B) OF ACT 
PROVISIONS IN ORDER REQUIRING PAYMENT TO COOPERATIVES JUSTIFIED BY 


The cooperative here, by virtue of the membership contract, is the 
‘consignee for the sale of the milk of its members. Because the 
cooperative may not have yet found it necessary or desirable to 
disturb the status quo and because it continued to permit the mem- 
bers to ship their milk to the regular dealers, it does not follow 
that the milk was not “purchased’”’ from the cooperative within 
the meaning of Section 8c (5) (A) or was not “‘delivered” by the 
cooperative within the meaning of Section 8c (5) (B) of the act... 


SECTION 8c (7) (D) OF ACT 
INCIDENTAL AND NECESSARY PROVISIONS IN ORDER AUTHORIZED BY 


The authorization by Section 8c (7) (D) to include incidental and 
necessary provisions in an order permits such provisions as are 
reasonably suitable for carrying into execution the powers expressly 
granted. ‘‘Necessary’’, as used in this connection in the act, does 
not mean indispensable, essential or vital. In issuing the order in 
question, the Secretary made extensive findings concerning the 
desirability of the protested provisions, It is concluded that the 
reasons given in such findings are ample to support the provisions 
ae Pinsicental” and “NOGRNNET ac wcnccsnicccccseccuccccocnncce 
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Agricultural Marketing Agreement Act of 1937—Continued 


SECTION 8c (15) (A) OF ACT Page 
Eligibility of producers to prosecute proceeding under-__-.-.-.---------- 316 
Wattle Of PYIOCOCUINE UNDEF: «ao on aoe oes sek ace scws acess 771 
ScoPE OF 


Section 8c (15) (A) of the act under which the proceeding is brought 
permits the adjudication here only of issues as to whether an order, 
a provision thereof, or an obligation imposed thereunder “‘is not in 
accordance with law.”’ Consequently, the petitioner’s several con- 
tentions for relief, when classified according to the scope of this pro- 
ceeding, can be considered only from the standpoint of two general 
headings: (1) does section 927.9 (g) of the order prescribe or author- 
ize the disallowance of the claims and (2) if such is the case, is section 
927.9 (g) invalid because of the 30-day filing requirement__-_------ 1391 
The scope of the proceeding under section 8c (15) (A) of the act does 
not extend beyond questions of law; therefore, this is a review pro- 
ceeding concerned only with the legality of the action taken in 
issuing the protested amendments. -_....-........---------_-_- 1298 


SECTION 941.5 ON CLASS IV PRICE OF ORDER NO. 41 


VALIDITY OF 
Petitioners’ complaints of lack of evidence, arbitrariness, etc. of 941.5 


on Class IV price, are untenable as the evidence and the reasoning 
given in the final decision of the Secretary, in Finding of Fact 5, 
withstands petitioners’ attacks, and it is concluded that the amend- 
ment is not invalid for lack of supporting substantial evidence_ - _ - 306 


SECTION 941.8 (b) OF ORDER NO. 41 


Location adjustments to producers in amendment of, not discriminatory 
in favor of producers located closer to marketing area__.......-----_- 316 


STATUTES 
CoNSTRUCTION AND INTERPRETATION 
Avoidance of Narrow Literalistic Interpretation 
As is true generally in the case of other statutes of a remedial 
nature, the courts have avoided narrow literalistic interpreta- 
tion of the statutory language in favor of administrative con- 
structions seeking to achieve the statutory objectives. The 
“terms of the Order are largely matters of administrative dis- 
cretion”’ and the technical details ‘‘are left to the Secretary and 
PRCT Ec coun Sass led mheanraca alana is ealeacmarae waned aid 
Effect of Change 
The fact that the order was amended in 1949 to eliminate the re- 
quirement for filing claims does not establish the invalidity of 
the filing requirement in 1947. A change in a statute or reg- 
ulation as a result of experience or new developments does not 
mean that the statute or regulation before the change was 
i a ee a therein 4 iscneee hata 
Hardship 
Regulation otherwise valid does not become inapplicable to one 
subject to it because of hardship in the individual situation of 
CRO CRO NOMION, 6 cu. can cecacknun< 5s aig aici donde ale 
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Agricultural Marketing Agreement Act of 1937—Continued 
STATUTES—Continued 


ConsTRUCTION AND INTERPRETATION—Continued Page 
Harmonization of the Use of Word in 
The use of the word in a statute must be harmonized with the 
context and purposes of the statute as a whole, and court deci- 
sions uniformly support the proposition that “necessary” as 
used in a statute such as this, means reasonably appropriate, 
conducive or adaptable to carrying into execution a particular 
SE CII Siig te ceeeniceddinnceewancnem 1393 


rn Seg ef Te ret 


STORAGE CREAM PAYMENTS 


DIsALLOWANCE OF CLAIMS FoR, AUTHORIZED BY SECTION 927.9(g) In ORDER 
No. 27 

The disallowance of the petitioner’s claims is authorized by section 
927.9(g) in Order No. 27, which specifically states that claims “. . . 
shall be made not later than 30 days after the month during which 
such frozen cream is utilized.”” There are no provisions for excep- | 

tions, exemptions, or waivers. The language leaves no room for 
MOO ic oa eo cee en etn e ooee pense eae aa cuntanecoeeoenouwe 1391 


DIsALLOWANCE OF Cuiaim For, Not ConstitutTina ForFEITURE OR PEN- 
ALTY 

Where the order offers to handlers such as the petitioner a privilege 
which they may claim subject to certain conditions within a pre- 
scribed time, any loss of advantage suffered by the petitioner came 
about because the petitioner failed to take the action necessary to 
entitle it to such advantage; therefore, the disallowance of petitioner’s 
claim for storage cream payments not timely filed does not consti- 

tute a forfeiture or a penalty in the legal sense_..........-..---- 1393 


DIsALLOWANCE OF, FOR Farture To Make TiImE.ty CLAIMS FOR 

Where petitioner, a handler subject to Order No. 27, as amended, 
which regulates the handling of milk in the New York Metropolitan 
area, complained of the disallowance by the market administrator 
for the order of claims, which involved credits where storage cream 
classified as class II-B is subsequently removed from storage and 
utilized in a lower price classification, on the ground that the claims 
were filed more than 30 days after the month of utilization, the 
Judicial Officer held, that since section 927.9(g) of the order pro- 
vides that such claims shall be filed not later than 30 days after the 
month of utilization, the market administrator was not only author- 
ized but was commanded by this provision of the order to disallow 
Se re RN ono i ncacanicoesnasecetesneasenuan 1391 


PRESCRIPTION IN OnDER No. 27 oF Time.y Fiuine or Cuaims ror, MAn- 
DATORY 

The petitioner’s contention that the promulgation history and other 
extrinsic materials offered in evidence established that the 30-day 
period for filing is ‘‘directory” rather than “mandatory,” is unten- 
able. There cannot be any ambiguity about language which states 
flatly that claims shall be made not later than the prescribed time. 
The promulgation history upon the intent of the provision confirms 
the meaning manifest in the language employed. ..........--.-.--- 
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Agricultural Marketing Agreement Act of 1937—Continued 
STORAGE CREAM PAYMENTS—Continued Page 


VALIDITY OF PROVISION IN ORDER PreEscriBinG Time Limit For Finine 
CLAIMS FOR 
Due Process of Law 
The provision in order prescribing time limit for filing claims for stor- 
age cream payments meets the substantive due process test because 
it obviously bears a reasonable relationship to a legitimate objec- 
tive. Moreover, the reasonableness of the provision is to be ascer- 
tained from the promulgation hearing record and not from de novo 
Oven: i: Cie PTRONN IE 6 6s oe it tcicnnccandcedwedmwaumiauia 1393 
Since the act authorizes storage cream payments and the filing of 
claims by handlers in order to obtain the payments, it is difficult to 
see how a time requirement in the filing of claims is unauthorized. 
While the storage cream payment provisions are carried in the 
order under the heading, ‘‘Producer Settlement Fund and its Opera- 
tion,” they are obviously part of the scheme set out in the order for 
classifying and pricing milk and the 30-day limit for filing claims is 
authorized by section 8c(5) of the act............--.---..-....-. 1392 
The provision in the order prescribing the time limit for filing of 
claims for storage cream payments, in addition, is authorized by 
section 8c(7)(D) of the act which expressly provides that an order 
may include provisions that are “incidental to, and not inconsistent 
with, the terms and conditions specified in subsections (5), (6), and 
(7) and necessary to effectuate the other provisions of such order.” 
The 30-day provision in issue is directed squarely at and is clearly 
‘incidental’ to the provision for the filing of claims for storage 
cream payments, and it is in no way inconsistent with subsections 
(Be: CB) OE Cc an cn watcavckanaeceusnsnsn ra daasniaa seuss 1393 


STORAGE CREAM REPORTS 


EXcLusIon OF EvIDENCE oF WAIVER BY MARKET ADMINISTRATOR OF 
Time Limits FoR FILING oF 

The petitioner’s attempts to introduce evidence to the effect that the 
market administrator waived time limits for filing of reports and 
claims under the order were correctly rejected by the hearing exam- 
iner. There are numerous reporting requirements under the order, 
some specifically set out in the order itself and others pursuant to 
section 927.6 (d) granting the market administrator the power to 
require reports. If the market administrator disregarded specific 
time limits for reports or claims prescribed by the order itself, he 
exceeded his authority and his action is not binding upon the Secre- 
WS on oe ne dota cisawonnes Heenduanendes na nemeaueanmanena 1392 


Exc.Lusion OF EvipENCE OF WAIVER BY MARKET ADMINISTRATOR OF 
Time Limits For Fiuine or Reports 
Concerning reports or claims where the order does not set out a time 
limit, or where the time limit is fixed by the market administrator 
rather than by the order itself, any case of acceptance of reports 
after the time fixed by the market administrator seems discretionary 
with him and has no bearing upon the issues in this case_-_...-.---- 1392 








Agricultural Marketing Agreement Act of 1937—Continued 
STRATIFIED RANDOM SAMPLING 


ADEQUACY OF 
The petitioner’s attack upon the adequacy of the stratified random 
sampling to represent the butterfat content of all milk delivered 
during a delivery period is untenable since the record contains 
evidence disclosing that stratified random sampling gives a reliable 
and accurate measure of butterfat content for the delivery period_- 


PAYMENT TO PRODUCERS ON Basis OF 
Where petitioner’s tests of composite samples from each day’s milk 
were justifiably found unreasonable by the market administrator, 
his action in ordering petitioner to make payment to producers on 
the basis of the tests made of stratified samples by the market 
. administrator cannot be deemed to be arbitrary, unreasonable, 
caricinus, or otherwise iMegal. .... <=... 22 2 soe sn ee Seek 


SUBSTANTIAL COMPLIANCE 
Effect of, with order provision concerning reports of storing of storage 


UNIFORM PRICES 


APPLICATION OF Provisions OF AcT CONCERNING 
The uniform pricing prescription of the act applies to classifications 
of milk and does not vitiate or control classifications. Storage 
cream storing reports are part of the classification of milk as storage 
cream and are authorized by section 8c (5) (A) of the act and, in any 
event, section 8c (7) (D) of the act grants the power of including in 
an order provisions “‘incidental’”’ and “‘necessary”’ to effectuate the 
Cnn PONIES Ol 0OG OURO? 5235 oo nk ote cece een ceux 


USE VALUE OF CREAM 


TiME OF DETERMINATION OF 
Petitioner’s argument that classified use value of cream is not determin- 
able until several months after its purchase and that, therefore, pay- 
ment of any deficiency in price amounts to a penalty of a retroactive 
nature, is without merit, since all class prices are announced by the 
market administrator on or before the sixth day of the month imme- 
diately following the delivery period in which the milk or cream is 
received. If the petitioner reports its receipts and disposition of 
cream properly, it is able to know the exact cost at that time --_- 


WAIVER 


Exclusion of evidence of, by market administrator of time limits for filing 
of reports of storing of storage cream, justified. ...........-....----- 


WITHDRAWAL OF PETITION 


DENIAL OF REQUEST FOR 

Where in a proceeding under section 8c (15) (A) of the act petitioner in 
his petition of April 20, 1950, complained of certain action of the milk 
market administrator under the New York milk order involving the 
legality of charges imposed on petitioner for butterfat disposed of in 
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Agricultural Marketing Agreement Act of 1937—Continued 
WITHDRAWAL OF PETITION—Continued 


DENIAL or Request ror—Continued 
ice cream in excess of amounts which its records show it received, 


and on April 25, 1951, petitioner requested to withdraw its petition 
on the ground that in an enforcement suit brought by the Govern- 
ment under section 8c (6) of the act, involving the same matter, the 
United States District Court for the Eastern District of New York 
assumed exclusive jurisdiction over the subject matter, the Judicial 
Officer denied petitioner’s request for leave to withdraw its petition 
because the District Court, in denying the Government’s motion for 
summary judgment, has ruled only that there shall be a trial on the 
issue as to whether petitioner is a handler as to the butterfat in ques- 
tion before the Court will order the payment involved, and even the 
Court’s ruling involving only part of the petition may possibly be 
WAOGMIOG GIlGF GIA. 5 os ae Sees acces ees eee ee 


COMMODITY EXCHANGE ACT 


ADMINISTRATIVE PROCEDURE ACT 


INAPPLICABILITY OF SECTION 9 (b) OF, TO COMPLAINT IN THIS PROCEEDING 
The complaint charges that the violations alleged were intentional and 

the weight of the evidence supports the charges. Even in criminal 
prosecutions for violations of a statute, other than cases of moral 
turpitude, evil intent is not requisite, it being necessary only that 
actions be intentional as distinguished from accidental or inadvertent; 
therefore, ‘‘willfulness’’ as used in section 9 (b) of the Administrative 
Procedure Act is present, and prior notice and opportunity to demon- 

strate or achieve compliance before the issuance of the complaint 


were not required__-___.---- i Sie dels Setar praia iM ceioa Sete 


BOOKS AND RECORDS 
Comp.ainT AS Not IncLupING CHARGES OF FAILURE TO FILE 
Concerning the protestations that all required reports were filed, etc., 
it should be said that the violations charged and found did not in- 
clude failure to file reports. Violations of regulations or provisions 
of the act other than those charged are not essentials of the 
violations cliaseed and found... 22255 2255 ok ke ean eo eeece 


CORNER 


DRO OS eo es oe ee he ee a oe eee 


DISPENSABLE ELEMENT OF 
The fact that respondents did not carry a large long line beyond the close 
of trading with widespread defaults by the short or large scale de- 
liveries of fresh eggs, is not an indispensable element of a corner--- 


PossiBILITY OF EXISTENCE OF, IN ONE MARKET 
There may be a corner in one market.°.........-..25...0.2s025ue 
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Commodity Exchange Act—Continued 
CORNER—Continued 


TRANSACTIONS AS FALLING WITHIN DEFINITION OF Page 

A corner in which respondents owned all the storage eggs in Chicago ey E 
and prevented all the shorts from making delivery would be a per- 
fectly tight corner, but the term applies alike to conditions less rigid 
in the way of control. The facts that respondents had contracts 
calling for two or three times the cash storage egg supply in Chicago, 
that it owned a substantial part of the cash supply, and that this was 
a dominant part of the supply in view of respondents’ large, dom- 
inant and controlling long position, met the definition of “‘corner’’ 
used by the United States Supreme Court in United States v. Patten, 

EO te ONO O OR Earn ot on cakeesecedederssasncnadasess 785 


CORNER AND ATTEMPTED MANIPULATION 
Ruvidence conceriing existence Ol... ... asec cone cn escencccn 807 


CONSTITUTIONAL LAW 
Commopity Excuance Act 
Constitutionality of, 

Respondents’ contention that the act is unconstitutional for 
vagueness of the words “‘manipulate” and ‘“‘corner’’ is untenable; 
although it is not appropriate for an administrative tribunal to ; 
adjudicate the constitutionality of an act committed to it for ' 
administration, reference may be made to Bartlett Frazier Co. f 
v. Hyde, 65 F. (2d) 350 (C. C. A. 7th, 1933), cert. denied, 290 
U. 8. 654, in which the court resisted a similar attack_---_-.-- 785 


CONTROL OF MARKET 


Gross Pos!TIon As DETERMINING 
It makes little difference to the question of control of the market 
whether respondents’ long futures position is regarded as net, i. e., by 
subtracting its small short December 1947 position from its long 
December 1947 position. It is the gross long or short position that 
the trade looks to and the rules of the Chicago Mercantile Exchange 
do not permit the offsetting of existing contracts. -..--.---.------ 783 
RELEVANCE OF PosiITION IN PrEvious PERIOD TO 
Respondents’ position in the December 1947 market during previous 
‘months such as October 1947, is not relevant to the question of con- 
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irob-ol the market in Docemiber....-... 2. os asec occsccncocecce 783 
CONVERSATION BETWEEN WITNESSES 
I ee, ioe naan aden wambwncnanene 783 
DELIVERABLE SUPPLY 
UNNI SOIR ea Opn ewiseasaawens 807 


DOMINANCE OR CONTROL OF FUTURES MARKET 


WEIGuHT oF EvipENCcE SHOWING 

The weight of the evidence is that respondents not only had a dom- 
inant and controlling position in the December futures market but 
that it acquired such a position knowingly and utilized its control 
intentionally to put on a “squeeze,” that is, to pressure December 
futures prices upwards by means of its monopolistic powers over 
futures and cash storage eggs in Chicago.._.......-.--.----.---- 
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Commodity Exchange Act—Continued 
DOMINATION OR CONTROL OF MARKET 


Factors Not ELIMINATING PRESENCE OF Page 
Dominance or control is not negatived because it was unnecessary for 
a@ majority of the shorts to have recourse to respondents for futures 


CE CRE CEE CORRES. sr cndatnecnjeswnasasecandtiventeeune 784 
EVIDENCE 
CORNICE VOI II on oie rei eaten tec ones ce en niemee 807 
Concerning existence of corner and attempted manipulation_..._....._._- 807 
CORGEERIING IBGEIRUIAG OOININGNNG noc ccd cceencdenesauuneancese 807 
Concerning prices and price movement.--_................-.-------..- 807 
Concerning transactions and market position-..............----------. 807 
CORVERNERION DOGNORD WITKOMION. «8 an ec cnccnccecnsndaasenaceus 807 
SGLAIIENAN CF WO nooo isis nas nw a saniccacsnnnnawcesenancs seams 807 
INTERSTATE COMMERCE 
PUMIUREE GRNGUNEIE Sc hae wos no ono ncendenwkunncsauscssacsenueee 807 


LEGISLATIVE HISTORY OF ACT 
Intent of Congress as showing that the criminal penalties were additional 
9p SOUAUIRITRUICH SEDCHODNRG 6.5 nice cincascndesousancacenkésaseeuans 807 


MANIPULATION 
DEFINITION OF 
Whatever definition of ‘‘manipulation”’ may be selected, it necessarily 

should include expressly or by implication the effecting of a price 
which would be different if the price-influencing efforts were absent, 
that is, not only the raising or lowering of prices by means directed 
to either such end but the prevention of prices from going up or going 
down according to free supply and demand conditions. It cannot 
be believed that it is not manipulation under the act to employ mo- 
nopolistic methods to support and pressure prices for one month’s 
futures in order to widen the spread between prices for that month’s 
futures and the next month futures. ..............---.-.----..- 784 


MANIPULATION OF MARKET 


Errect or AVAILABILITY OF COMMODITY UPON 
The availability, for delivery in Chicago under the rules of the Chicago 
Mercantile Exchange, of fresh eggs or eggs stored outside of Chicago, 
at a greater cost than Chicago storage eggs, merely tends to limit the 
extent of manipulation possible, but does-not automatically disprove 
manipulation or attempted manipulation. -..............-----.- 784 
Errect or PartiaAL LiquIDATION OF LONG PosITION UPON 
Partial liquidation of respondents’ long position by the sale of some 
December 1947 futures during December 1947 does not exclude the 
presence of a manipulative venture, as implied by respondents-_.--.-_- 784 
WIDENING SPREAD BETWEEN FuturRsEs Prices as CoNsTITUTING 
Because respondents’ plan was to pressure December futures prices 
upward to widen the spread between December and January futures 
prices, rather than merely for the purpose of raising December futures 
prices alone, does not absolve the transactions from the taint of 
Sin tecccccccacauvednasduadgadenandasdaddedawdas 784 
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Commodity Exchange Act—Continued 
MANIPULATION OF MARKET—Continued 


Actions SHOWING 
Putting on a “squeeze” deliberately, that is, taking and maintaining 
during a delivery month a large long line in relationship to known 
deliverable supplies in the market together with ownership or control 
over a substantial part of the deliverable supplies for the purpose of 
pressuring prices upward by means of the relative scarcity of supplies 
and futures thus created, is an undoubted manipulation in violation 
of the act and constitutes at the very least an attempt to manipulate 
NE ans oer een mn ounce oe ancgewasaed euawac needs 


MANIPULATIVE INTENT 


CIRCUMSTANTIAL PROOF OF 
Although there may be natural corners or squeezes without manipu- 
lative intent, manipulative intent can be demonstrated satisfactorily 
from a legal standpoint by circumstances alone, and the facts and 
circumstances in this case are more than adequate to warrant such a 
INS orn ra en ene no aameeegana aaa eone 


PRICES AND PRICE MOVEMENT 


IRN a la amide Ee oa ee Se SE TSS 


RECONSIDERATION 


DENIAL OF PETITION FOR 
Respondent’s petition for reconsideration of prior order is dismissed, 
since all questions raised and argument made in support of this peti- 
tion were fully considered at the time of issuing the order to which 
objection is made, and the stay order of October 31, 1950, is vacated 
and, beginning on the 30th day after the date of this order, all con- 
tract markets shall refuse all trading privileges thereon to re- 
spondent for a period’of GO days. .._ .. .. 2.22.25. .2c2nc-cee 


STATEMENTS OF WITNESS 


a nee ree I Sh le a ears ia ain me eu 


STAY ORDER 


NOTICE OF y 
Order of June 20, 1951, stayed by the United States Court of Appeals 
for the Seventh Circuit pending final disposition of an appeal filed 
by resopndents in the above entitled proceeding___.___.___---__-- 
Stay or Prior ORDER 
Order of June 20, 1951, stayed pending the outcome of an appeal filed 
by respondents in the above-entitled proceeding. Also in the deci- 
sion and order of June 20, 1951, on the last line of page 40, the word 
“this” is changed to the word “thus’’ and on page 63, line 1, there 
are inserted the words “future delivery on or subject to the rules of 
any board of’’ immediately after the word “for’___.____._...-__-- 
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Commodity Exchange Act—Continued 
STAY ORDER—Continued 


SUSPENSION OF EFFECTIVE DATE OF PRIOR ORDER Page 
Effective date of the order of February 12, 1951, is stayed pending the 

outcome of respondent’s appeal from the prior decision and order... 329 

140 


VACATION OF 
The order of March 2, 1951, which stayed the February 12, 1951, order 
of suspension of respondent’s trading privileges pending the out- 
come of an appeal filed by respondent in the United States Court of 
Appeals for the Fifth Circuit, is vacated, and the order of February 
12, 1951, is reinstated and made effective June 25, 1951_-_______- 782 


Where the order of November 15, 1950, suspending the respondent’s 
trading privileges for 90 days, was stayed pending the outcome of the 
appeal filed by respondent in the United States Court of Appeals 
for the District of Columbia, which Court upheld the order, and the 
United States Supreme Court denied certiorari, the Judicial Officer 
ordered that the stay order be vacated, the order of November 15, 

1950, be reinstated, and the effective date of the suspension of re- 
spondent’s trading privileges to commence on January 15, 1952__- 1401 


SUSPENSION OF TRADING PRIVILEGES 

AUTHORITY OF SECRETARY TO SUSPEND FOR ATTEMPTED MANIPULATION OF 
MARKET PRICE 

Unless the Congressional intent, as revealed in the act itself and in the 
legislative history, is to be completely disregarded, section 6 (b) of 
the act should be regarded as vesting in the Secretary the authority 
to suspend the trading privileges of one who has attempted to manip- 
ulate the market price of a commodity in violation of the act; further- 
more, section 6 (b) authorizes administrative proceedings against 
any person who “‘. . . is violating or has violated . . .” any of the 
provisions of the act, and attempts to manipulate, attempts to cor- 
ner, and corners are violations of section 9. The legislative history 
shows that the criminal penalties were additional to administrative 
SEER ae ane at de ea eS Coney eee area 


TRADING PRIVILEGES 


DENIAL OF 

Where the complaint charges that respondents attempted to manipu- 
late prices of a commodity in interstate commerce and for future 
delivery on or subject to the rules of a board of trade in violation of 
sections (6 b) and 9 of the act, that they attempted to corner and that 
they cornered such a commodity in violation of section 9 of the act, 
the Judicial Officer ordered that, effective on the 30th day after the 
date of this order, all contract markets shall deny all trading privi- 
leges to three of the respondents for a period of one year, and that 
the proceeding should be dismissed as against two of the respondents. 783 


TRANSACTIONS AND MARKET POSITION 


RUNGE CUNNIINONS, .. 85 ce nceeacecaccassanne rapataenaccnacrs duane 
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PACKERS AND STOCKYARDS ACT, 1921 


ATTORNEY FEES Page 


Damages as, not allowed as part of a reparation award where fees are not 
Consequential upon violation of act..........-.-.---.-------.-.-.-- 842 


BANK DEPOSITS 


Respondents ordered to deposit the gross proceeds received from the sale 
of livestock handled on a commission basis and any other funds that come 
into their possession as agent in a bank account separate from the gen- 
eral or private account in which respondents’ own funds are deposited_... 1500 


BOOKS AND RECORDS 


Respondent directed to keep such accounts, records, or memoranda as fully 
and correctly disclose all transactions involved in his business including 


the records required by section 201.46__.___._- 350, 516, 838, 1185, 1326, 1500 
Respondent ordered to maintain shippers’ proceeds account in conformity 
with the regulations under the act....................<-.-2-.cneee 838 
BOOKS, RECORDS, AND REPORTS 
Violation of act by making false entries in-_........-.---------------- 1029 
BRAND INSPECTION 
Reparation ordered for amount of collection of fees for, in violation of act-. 1033 
BRIBING WEIGHMASTERS 
Ieee re St eel dbandeenets 1029 
CEASE AND DESIST 
en a aN 8 ss og a ee os Sean warts 1029 
Buying livestock for others on a commission basis without being registered 
re en US ee eee oe owe raced eeacumdeedaeawees 340 
Destroying or disposing of bills and scale tickets without proper authority 
ON a, ee ect cea cea casa e eat ah e wee eerie ws tee nares 340 
Engaging in unfair, unjustly discriminatory and deceptive practices... 648, 1029 
NNT ERIN a i eee a ame WO e eta ee a eewe 344 
Making false statements in annual reports___....-..------------------ 340 
Pala renee Sues... ee ee ee een hee cee 1425 


Unrair AND Deceptive PRACTICES 
Respondent having admitted the allegations in the complaint that he 
wilfully violated sections 304, 307, 312(a), and 401 of the act, and 
having consented to the issuance of a cease and desist order, which 

was recommended by the Livestock Branch, is ordered to cease and 

desist from: (1) using shippers’ proceeds for purposes of his own by 
making withdrawals from the shippers’ proceeds account in excess 

of the authorized deductions, by extending credit to buyers beyond 

the normal period, by charging checks that had been dishonored 
against the shippers’ proceeds account, and by honoring the drafts of 

a country trader from the shippers’ proceeds account; (2) failing to 

keep full and accurate accounts and records by not showing as a 
credit in its custodial account trial balances, notes payable given by 
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Unrair AND Deceptive Practices—Continued 
respondent; (3) failing to remit refunds for freight overcharges on 
livestock to the owner or consignor; (4) failing to transmit the entire 
net proceeds from the sale of consigned livestock to the owners or con- 
signors; (5) failing to disclose its insolvency; and (6) misrepresent- 
ing the state of 12 head of cattle to the auctioneer; and respondent 
is directed to handle shippers’ proceeds funds in conformity with the 
requirements of section 201.42 of the regulations under the act, and 
to keep such accounts, records, and memoranda as will fully and 
correctly disclose all transactions involved in its business__...__-- 


Unfair, unjustly discriminatory, and deceptive practices__.........---_- 


WES 


1635 


Page 


1182 
147, 


1177, 1181, 1188, 1192, 1195, 1198, 1201, 1204, 1207, 1210, 1213, 


1217, 1220, 1224, 1228, 1231, 1322, 1330. 


VioLaTION oF Act 
Respondent, registered under the act as a market agency to buy live- 
stock on a commission basis at the Union Stock Yards, Chicago, Illi- 
nois, is ordered to cease and desist in order buying transactions from 
turning over hog purchase orders to dealers for filling at the dealer’s 
prices while charging an order buyer’s commission, and shall cease 
and desist from falsely reporting to the buyer-principals the names 
of the sellers of the hogs, from making false entries in his accounts 
and records and from failing to assess the lawful charges for his hog 
PRO OI ea tl er ig ee 
| Respondent, registered under the act as a market agency, clearer and 
i dealer at the Union Stock Yards, Chicago, Illinois, is ordered to cease 
and desist in order buying transactions from turning over hog pur- 
chase orders to dealers or others for filling while charging the buyer- 
principal an order buyer’s commission and shall cease and desist from 
falsely reporting to the buyer-principals the names of the sellers of 
WG RO 6 iis sisi isdn ai cden agian aed pate dds We et 
Respondent, registered under the act as a market agency and as a deal- 
er at the Union Stock Yards, Chicago, Illinois, is ordered to cease and 
desist in order buying transactions from turning over hog purchase 
‘ orders to dealers for filling at the dealer’s prices while charging an 
: order buyer’s commission, and shall cease and desist from falsely re- 
porting to the buyer-principals the names of the sellers of the hogs_- 
Upon admission of the facts alleged in the order of inquiry and consent 
to the order herein, respondent is directed to cease and desist from 
falsifying prices paid when billing purchasers, and is directed to keep 
proper books and records including records required by section 
ere Or Cts TR 2 re Be ey er ee ree 
Upon admission of facts and consent to entry of the order herein, re- 
spondent and her new partner are ordered to cease and desist from 
“substituting” other and lighter hogs weighed to “off the market” 
purchasers and billing and collecting on the basis of the weights of 
the heavier hogs, and respondent is directed to keep proper books 
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Where the Order of Inquiry charged the respondent with violating 
sections 312 (a) and 401 of the act, by failing to pay the full pur- 
chase prices of cattle bought at stockyards, and by failing to keep 
such accounts, records and memoranda as fully and correctly dis- 
close respondent’s business as a dealer at the stockyards, and the 
latter filed an answer admitting the allegations of fact contained in 
the Order of Inquiry and consented to the issuance of an order of 
cease and desist, and complainant recommended that the order con- 
sented to be issued, respondent is ordered to cease and desist from 
the unfair, unjustly discriminatory, and deceptive practices set out 
in the Findings of Fact, and to keep such accounts, records and 
memoranda as will fully and correctly disclose his business as a 
Cee wn UCI fk ee tianeaecmewas 

Where the Order of Inquiry charged the respondents with violating 
sections 304, 307, 312 (a) and 401 of the act, and sections 201.40, 
201.41, 201.43, and 201.60 of the regulations promulgated there- 
under by failing to show the full, true and correct name of the pur- 
chasers of livestock sold by respondents on a commission basis, and 
by using funds received as proceeds from the sale of livestock con- 
signed to respondents for sale on a commission basis for purposes of 
their own, and respondents filed an answer admitting the allega- 
tions of fact in the Order of Inquiry and consented to the issuance of 
“an appropriate order, not to exceed a cease and desist’ order, and 
complainant recommended that the order consented to be issued, 
respondents are ordered to cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices and devices set 
out in the Findings of Fact, to keep such accounts, records and 
memoranda as fully and correctly disclose their business at the 
stock yard, and to deposit the gross proceeds received from the sale of 
livestock handled on a commission basis, and any other funds that 
come into respondents’ possession as agent in a bank account sepa- 
rate from the general or private account in which respondents’ own 

EE GE OOONN Es sia dF one a taunkintads dase dau ca dela 

Where the Order of Inquiry charged respondent with violations of 
various provisions of the act and the regulations thereunder and 
respondent, in a statement styled “stipulation,” admitted the facts 
alleged in the order of inquiry and consented to the issuance of the 
order herein, which was recommended by the Livestock Branch, 
respondent is ordered to cease and desist from misusing shippers’ 
proceeds funds, and is directed to maintain a shippers’ proceeds 
account in conformity with their regulations, and to keep such ac- 
counts, records, and memoranda as will fully and correctly disclose 
all transactions in his business, including a ledger draft account and 
aa reais cen em na 

Where the Order of Inquiry charged the respondent with violating 

certain provisions of the act and the regulations issued thereunder by 

endangering the faithful and prompt accounting for the proceeds 
from the sale of livestock consigned to it for sale on a commission 
basis and the payment of the portion thereof due to owners and 
consignors of livestock, and by selling livestock consigned to it for 
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sale on a commission basis to its employees, and the respondent in a 
stipulation admitted the allegations of fact in the Order of Inquiry 
and consented to the issuance of the order herein, and the com- 
plainant recommended that the order consented to be issued, the 
respondent is ordered to cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices set out in the 
ise Or Wie. 2 2 = sos nee ea oe ae ae eee 


Where the Order of Inquiry charged the respondents with violating 


sections 312(a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh livestock by respondents at more than their true 
weights and to issue scale tickets showing such incorrect weights, 
and by failing to keep such accounts, records and memoranda as 
fully and correctly disclose their business as dealers at the stock- 
yard, and the respondents entered a plea of nolo contendere to the 
charges contained in the Order of Inquiry, and consented to the 
issuance of an appropriate order of cease and desist and suspension 
of their registration, and complainant recommended that the order 
consented to be issued, the respondents are ordered to cease and 
desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records and memoranda as fully and correctly disclose 
their business as a dealer at the stockyard, and their registration 
NR Se eg eee eeat use eee 
Where the Order of Inquiry charged the respondents with violations 
of various provisions of the act and the regulations thereunder by 
altering scale tickets issued in connection with purchases of hogs 
by the respondent, failing to keep full and correct books and rec- 
ords, destroying or disposing of duplicate copies of bills or invoices, 
and using a form of bill or invoice which was deceptive in nature, 
and respondents in an amended answer admitted the allegations of 
fact, except wilfulness, and consented to the issuance of the order 
herein, which was recommended by the Livestock Branch, the 
respondents are ordered to cease and desist from engaging in the un- 
fair, unjustly discriminatory, and deceptive practices and devices 
described in the Findings of Fact, and to keep such accounts, 
records, and memoranda as will fully and correctly disclose all 
transactions in their business__..........-..------- Gunud ca teee 
Where the Order of Inquiry and Notice of Hearing charged respond- 
ents with wilful violations of various provisions of the act and 
regulations thereunder, and respondent E. D. T. filed a stipulation 
admitting the allegations of complainant and consenting to the 
issuance without a hearing of an order not to exceed a cease and 
desist order, respondent C. T. filed a similar admission and consent 
and in addition consented to a 60-day suspension to be held in 
abeyance for two years, and respondent J. B. T. failed to answer, 
the respondents are ordered to cease and desist from: (1) engaging 
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as a market agency without being registered and bonded; (2) failing 
to report changes in the ownership of a market agency in which 
they are interested; (3) taking consigned livestock into their own 
accounts without reporting the entire facts to the consignors; 
(4) using consigned livestock to fill purchase orders without fully 
informing both consignor and purchaser; (5) selling their own or 
their employees’ livestock in competition with livestock consigned 
to them; (6) failing to report to consignors the true names of the 
purchasers of the livestock sold, and failing to report to order 
purchasers the true names of the sellers of livestock bought; (7) as- 
sisting persons known to be unregistered and unbonded to act as 
dealers in livestock; (8) permitting employees to deal in livestock 
consigned to respondents; and (9) destroying scale tickets or other 
items constituting parts of their records without the consent in 
writing of an Assistant Administrator of the Production and 
Marketing Administration; and respondents are ordered to keep 
such accounts and records as will disclose all details of each transac- 
tion in their market agency operations__.........--.----------- 
Where respondent admitted the material allegations of the Order of 
Inquiry and consented to the issuance of an order, respondent is 
ordered to cease and desist from permitting its employees to pur- 
chase livestock consigned to it for sale on a commission basis, and 
transmitting or delivering to owners or shippers of livestock any 
account of sale showing a name as purchaser other than the true 
name of the purchaser, and respondent is directed to keep such 
accounts, records, and memoranda as fully and correctly disclose 
all transactions involved in its business___............---------- 


Where respondents admitted wilful violations of the act and consented 
to the issuance of the order herein, they are ordered to cease and 
desist from using the unfair, unjustly discrimihatory and deceptive 
practices and devices set out in the Order of Inquiry, carrying on the 
business of a market agency at the stockyard without registering 
with the Secretary and furnishing bond; failing to maintain such 
records, accounts and memoranda as fully and correctly disclose 
all transactions involved in their business; failing to maintain 
separate bank accounts for market agencies who are clearees of 
respondents; clearing dealer operations of persons who are not 
registered as dealers and using funds received as proceeds from the 
sale of livestock by agency clearees of respondents to finance clear- 
ing operations and for purposes other than the payment of lawful 
marketing charges, and the remittance of net proceeds to shippers - _- 


Where respondent admitted wilful violations of various provisions 
of the act and consented to the issuance of the order herein, respon- 
dent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices charged in the 
Order of Inquiry and for making annual reports to the Director, 
Livestock Branch, Production and Marketing Administration, 
which do not correctly disclose all the transactions involved in his 
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VIOLATION oF Act—Continued Page 
Violation of act and regulations by using shippers’ proceeds_-______-___- 5 
WitFrut Viovations oF Act, 
Where the Order of Inquiry charged respondent with wilful violations 
of various provisions of the act and the respondent, in a stipulation, 
admitted the charges set forth in the Order of Inquiry and con- 
sented to the issuance of a cease and desist order, which was 
recommended by the Livestock Branch, respondent is ordered to 
cease and desist from engaging in the unfair, unjustly discrimina- 


tory and deceptive practices charged in said Order of Inquiry.... 340 
Wilfully falsifying prices paid for cattle, when billing principals__-_-_-_---- 340 
CONDITION PERCENT 
Findings and conclusions with respect to---....-.....-.-------------- 1038 
CONSENT ORDER 
Cease and desist and suspension of registration..............-.-------- 340 
DAMAGES 


Attorney fees, not allowed as part of a reparation award where fees are not 
consequential upon violation of act................-.-...---------- 


DISMISSAL 
ComPLIANCE W1TH MAKING IMPROVEMENT IN SERVICES 
Complaint regarding inadequate services and facilities dismissed inas- 
much as respondent has made some improvements in services and fa- 
cilities and agreed to make additional improvements- - ----------- 513 


Comment GF Pen go aos Sagat scan scaemseeese dendwsaaasaecs 967 
Upon motion filed by complainant’s attorney requesting that the proceeding 
be dismissed, without prejudice, because the evidence developed at the 
hearings did not warrant further action in the premises, and there being 
no objection to the motion, the proceeding is accordingly dismissed. 966 
DECEASE OF RESPONDENT 
Where the Department received information of the decease of the 
respondent, accordingly, the Order of Inquiry is dismissed and the 
Dineen CN oo oc on aco cee eon eee ccs woxsawede 
Petition for rehearing and reerguiment. ..... . ~ 6.026 cnn nencenscnccuce 
WITHDRAWAL OF COMPLAINT 
Since complainant informed a representative of the Livestock Branch 
that he preferred to withdraw the complaint rather than to go to a 
hearing, the complaint should be considered as withdrawn and is 
IN CINE ws akc amit icidivnninecscundanswndaddennanesne 512 


EFFECTIVE DATE OF ORDER 


EXTENSION OF 
Effective date of order issued on May 14, 1951, is extended to June 22, 


842 


1328 
153 


WOODS ii Ascd ose elcid weenie ines een ae 835 
Effective date of order issued on May 14, 1951, is further extended to 
I iva vinddondnccnchecnsdennceusdepectadaeduaenete 835 


Effective date of the order entered on September 17, 1951, is extended 
i Celene > Sn os seuccdeuasacdenswdeuesansaudaeaaae 1223 
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HEARING 


OrvER REOPENING 
Hearing reopened to obtain more information on pertinent matters 
including percentage of branded animals at posted stockyards in 
ER econ osteo don names caeteaanennawsnan canna 


HEARING AND REARGUMENT 


DENIAL OF PETITION FOR 
Respondent’s petition for rehearing and reargument of the order issued 
on July 18, 1950, is dismissed for failure to show any error in the 
Dt ae OORT Ee on a umesaceercnaesaneceae 


IGNORANCE OF THE LAW 
eRe Hat WARRIORS «ok ec coca cccaceadenenceceeuas 


LICENSES 


REVOCATION OF 
For failure to meet the financial condition required by the regulations for 
the retention of his license and failure to keep proper books and rec- 
ords, respondent’s license is revoked, effective 30 days from the date 
of this order, unless within that time respondent obtains a statement 
in writing from the Director of the Livestock Branch to the effect 
that he has complied with the financial requirements of the act and 
the regulations thereunder, and respondent is directed to keep such 
books and records as will fully and correctly disclose all transactions 
Sever te Se oe ces oct easeesesueseas 


ORDER BUYER 


RESPONSIBILITY OF, IN FURNISHING REASONABLE STOCKYARD SERVICES 
An order buyer has a high degree of responsibility to assure the filling 

of orders at circumstances most favorable to his principal which 
requires that he ‘shop around” at arms length in the competitive 
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1232 


643 


WORE ne Ae 3 ee Ra oa a ee eae wa based mo oeeinie 489, 495, 502 


RATES AND CHARGES 


AMENDMENT OF SCHEDULE oF, 
Inasmuch as the parties are agreed, respondents’ petition to amend the 
schedule of rates and charges authorized by the order of August 23, 
1951, by striking out certain words in such schedule is granted, and 
this order shall become effective on the sixth day after its date of 
signature and continue in effect until the expiration of the order 
SURG ON RRNE Bes SOD eon on va erodes nc seoeccccdcsnco sce 
CONTINUATION OF 
Current authorization for temporary rates continued pending final 
disposition of petition for increased rates. ......---------------- 
Inasmuch as the parties are agreed, the order of June 8, 1948, as 
presently modified and extended is further extended to and including 
September 17, 1951, and this order shall become effective on June 19, 
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EXTENSION OF Page 
Inasmuch as the parties are agreed, respondent’s petition is granted 
and the order of February 20, 1951, as amended by the order of April 
30, 1951, is extended and shall remain in effect to and including 
June 30, 1952, unless changed by further order before that date__.. 1326 
Since the parties are agreed and no objection has been filed, the peti- 
tions are granted and respondents are authorized to assess the rates 
for sales by auction authorized by the order of July 13, 1949, as 
modified by the order of February 15, 1951_..-_-.-....-.______- 829 
Since the parties are agreed respondent’s petition requesting an ex- 
tension of the current rates is granted, and this order shall become 
effective on December 9, 1961... <1... ce cnc a ncdecasncunc 1402 
Since the parties are agreed respondents’ petitions requesting a tem- 
porary extension of the current rates are granted, and, for good 
cause shown, this order shall become effective in less than 30 days.. 1501 
INCREASE IN 
Amended petition for increased rates granted upon agreement of the 
parties after opportunity for public to be heard upon petition for 
rates which would have produced greater revenue__......_...___. 11 
Inasmuch as parties are agreed and no objection has been filed by any 
member of the public, the increased rates are authorized upon 


une St RUBE as ee enee nes acudassuaneneae 7 
Inasmuch as parties are agreed and no objection has been filed by any 
member of the public, the petition for increased rates is granted_-_-_ 8 


Inasmuch as the parties are agreed and no objection has been filed 

other than as noted in the decision, respondents’ are authorized to 

file a new and higher rate schedule as set forth herein. _.__._______ 1074 
Inasmuch as the parties are agreed the respondents are authorized to 

file a new tariff providing for an increased charge to 90 cents per 

coop for the rental of coops to the live poultry industry, and, for good 

cause shown, this order shall become effective in less than 30 days. 1504 


Increased rates authorized inasmuch as parties are agreed and no 


Piemonte OR eOtN ass oe ew ceo res ica eaeeaaneee 148 
New tariff providing for higher temporary rates authorized upon peti- 

tion and answer as well as opportunity for public to be heard_______- 149 
Petition for increase in rates and charges granted inasmuch as parties 

are agreed and no objection filed by member of the public__.____. 1178 
Petition for increased rates granted upon notice to the public and op- 

portunity to be heard as well as agreement of the parties__..___-- 153 


Petition for increase in certain rates and charges, as amended, is 
granted upon agreement of the parties and an opportunity for inter- 
ented posbons: AGG ROM « 5. 25 doned dn ones debe ce eees 351 
Petition for increase in certain rates and charges, as amended by 
telegram, is granted upon agreement of parties and an opportunity 
to be heard ‘afforded the pullle... <<. 26 oo oo kind cd cic cicccnnncccen 347 
Petition for increases in rates and charges granted inasmuch as parties 
are agreed and no objection filed by member of the public. 333, 335, 1072 
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IncrEASE IN—Continued Page 
Under respondent’s petition and answer of the Livestock Branch, 
respondent is authorized to file new tariffs providing for increased 
rates and charges set out in the Notice of Petition for Modification 
for Temporary Rates published in the Federal Register on January 
30, 1951, and, for good cause shown, this order shall become effec- 
REVO Trr Tae RU RN nn on os SS ea desu sane woaswene 336 
Upon petition, notice to the public, and answer recommending that 
the petition be granted, respondent is authorized to file a new tariff 
MUNA TRNINE TORTORMR CORNICE gon on oc ek ew cwcseucecu nae 831 
Upon respondent’s petition and answer of the Livestock Branch, 
respondent is authorized to file an amendment to its current tariff 
providing for an increase in rates for yardage, and, for good cause 
shown, this order shall become effective in less than 30 days------- 1505 
Upon respondents’ petitions and answer of the Livestock Branch, 
respondents are authorized to file new tariffs providing for increased 
rates and charges set out in the Notice of Petitions for Modification 
of Rates and, for good cause shown, this order shall become effective 
Sa CUG IN UNNI 322 otc SOO a ae ee arian Sia tenwewiane 1410 
MODIFICATION OF 
Current rate order modified and continued as modified upon consent 


Of the parties and notice to nublic.. ...... .o.sncs oun cnceasecen 142 
Current rate orders modified upon agreement of the parties and after 
notice to public and continued as modified_____._....-.--------- 143 


Upon agreement of parties and opportunity for the public to be heard, 
respondent’s petition requesting authority to make certain mod- 
ifications in Tariff No. 12, granted, and the order of February 20, 

1951 is amended so as to permit the filing of a new tariff providing 
for the modifications sought by petitioner_-_.......-...---------- 513 

Upon petition, answer, and opportunity for members of the public 
to be heard, petition requesting modification of rates granted. 483, 484, 486 

Upon respondent’s petition, as amended, and answer of the Livestock 
Branch, respondent is authorized to file a supplement to its tariff 
providing for a modification of its rates and charges, and, for good 
cause shown, this order shall become effective in less than 30 days__ 1502 

Where respondent by a petition for modification filed June 12, 1951, 
requested authority to impose certain rates and charges and alleged, 
among other things, that the findings of fact with respect to respond- 
ent’s rate base, made in connection with the Initial Basic Order, 
are out of date and do not reflect current values attributable to the 
property used and useful at this time by the respondent for stock- 
yard purposes and asked that new findings be made and entered 
which will reflect the changes in the respondent’s rate base which 
have occurred since 1937, the Judicial Officer issued an order which 
makes new findings with respect to respondent’s rate base and 
directs that: (1) respondent shall not publish, demand, or collect 
any rates or charges for the furnishing of stockyard services more 
or less than rates and charges prescribed in the order; (2) respond- 
ent shall keep such books and records as will fully and correctly 
disclose all transactions in his business; and (3) the order shall 
become effective September 18, 1951.-.......------------------ 1033 
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Rates set forth in present order as being reasonable and non-discriminatory _ 
REASONABLE Net StockYArRD OPERATING INCOME 

It is found that the reasonable average annual net operating income 

which should be produced by the rates hereinafter prescribed is 

6% percent of $3,471,525, or $225,649. No new finding is made in 

this Order as to the reasonable rate of return to which respondent 

is entitled and the rate of 6% percent found to be reasonable in the 

ake Car AGIOS < ooo on 2s ue en ese eS 

REDUCTION IN 

Upon petition, answer, and opportunity for members of the public 

to be heard, petition requesting reduction in rates granted __-___-__- 

Unreasonableness -of, prescribed in basic order and supplemental orders 

exeene Gone cisremay it Geet... .. .. 28 cc en eeecucus 


REASONABLE NET STOCKYARD OPERATING INCOME 

No new finding made as to reasonable rate of return to which respondent 
is entitled in the rate of 644 percent found to be reasonable in the basic 
order is used herein ___---_- ts abaoo tee Be SS ese cueseesas 


REASONABLE OPERATING EXPENSES 
Genersietatement concerning. =<. <6... 2. 2 5s nisin co eceise en se 


REGISTRATION 
SUSPENSION OF 
Upon admission of the facts alleged in the Order of Inquiry and con- 
sent to the issuance of the order herein, respondent is directed to 
cease and desist from operating as a dealer in livestock at posted 
stockyards without having furnished a bond and respondent’s 
registration is suspended until such time as he shall show himself to 
IS UN as inane ic ec pes ea sain ioe eng ean eee ae 
Upon admission of the facts alleged in the Order of Inquiry and 
respondent’s consent to the issuance of an appropriate order, 
respondent is directed to cease and desist from violating the act 
and regulations thereunder by misusing shippers’ proceeds and 
operating while in a state of insolvency as set out in the Order of 
Inquiry, and respondent’s registration is suspended until such 
time as it demonstrates that it is no longer in a state of insolvency - - 
Where the Order of Inquiry charged respondent with violating 
section 312 (a) of the act, and respondent in a stipulation admitted 
the material facts alleged in the Order of Inquiry and consented to 
the issuance of an order, but denied that he wilfully violated the 
act, respondent is ordered to cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out in 
the findings of fact, and his registration is suspended for a period of 
I I a 5 tiscali eens ba aha el disco tate heabaiietaaed 
Where the Order of Inquiry charged respondent with wilful viola- 
tions of sections 312 (a) and 401 of the act and section 10 of the 
Federal Trade Commission Act and the respondent, in an amended 
answer, admitted the allegations of fact in the Order of Inquiry and 
Notice of Hearing, and consented to the issuance of an order re- 
quiring him to cease and desist from continuing the practices 


1643 


Page 
1038 


1034 


487 


1038 


1038 


1038 


342 


1424 





1644 


CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10 A.D. 


Packers and Stockyards Act, 1921—Continued 
REGISTRATION—Continued 
SusPENsiIon or—Continued 


complained of, and to a suspension of his registration under the 
act for a period not to exceed 18 months, which was recommended 
by the Livestock Branch, respondent is ordered to cease and de- 
sist from (1) engaging in the unfair, unjustly discriminatory, 
and deceptive practice of bribing weighmasters or other persons in 
connection with any matter involving the handling of livestock 
at any posted stockyard; (2) making or causing to be made false 
entries in his accounts, records and memoranda or in the accounts, 
records and memoranda of any person subject to the act; (3) 
making or causing to be made false entries or statements of fact 
in apy report submitted under the act or the regulations there- 
under; (4) respondent is also ordered to keep such accounts, records 
and memoranda as fully and correctly disclose all transactions 
involved in his business at the stockyard, including cash expendi- 
tures made by him, and showing as to each item of expense the 
date, amount, purpose, and to whom paid; and (5) respondent’s 
registration is suspended for a period of 18 months from the ef- 
TNO TE OI oa ooo ee nea eens ceeeuew suse csc 


Where the Order of Inquiry charged the respondents with viola- 


tions of various provisions of the act and the regulations there- 
under by wilfully falsifying the prices paid for cattle, when billing 
his principals, making false statements in his annual reports, buying 
livestock for others on a commission basis without being registered to 
render that service, and destroying or disposing of bills and scale 
tickets without proper authority in writing, and respondent in an 
amended answer admitted the violations as set forth in the Order 
of Inquiry and consented to the issuance of an order requiring him to 
cease and desist from continuing the practices complained of and 
suspending his registration for a period not to exceed 10 days, which 
was recommended by the Livestock Branch, the respondent is 
ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory, or deceptive practices or devices set out in the 
Order of Inquiry and his registration is suspended for a period 
so Ace ene been b eee Ween een aaah 


Where the Order in Inquiry charged respondent with wilful violations 


of various provisions of the act and the respondent, in a stipulation, 
admitted the charges set forth in the Order of Inquiry and consented 
to the issuance of an appropriate order not to exceed a cease and 
desist order with a sixty-day suspension to be held in abeyance for 
a period of two years, which was recommended by the Livestock 
Branch, respondent is ordered to cease and desist from engaging in 
the unfair, unjustly discriminatory and deceptive practices charged 
in said Order of Inquiry and ordered to maintain his accounts, 
records and memoranda so as to fully and correctly disclose all 
transactions involved in his business, and respondent’s registration 
is suspended for a period of sixty days, such suspension to be held 
in abeyance and not to become effective unless respondent shall be 
found, after an opportunity for a hearing, to have again violated 
the act or the regulations within two years from the date of the 
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Where the Order of Inquiry charged the respondent with violating 


sections 312(a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weights and to 
issue scale tickets showing the weights greater than the true weights 
thereof, and by failing to keep such accounts, records and memo- 
randa as fully and correctly disclosed his business as a dealer at the 
stockyard, and by wilfully making, or causing to be made, false 
entries in the annual report for the year 1949, submitted by him to 
the Director, Livestock Branch, Production and Marketing Admin- 
istration, and the respondent entered a plea of nolo contendere to 
the charges contained in the Order of Inquiry and consented to the 
issuance of an appropriate order of cease and desist and suspension 
of his registration, and complainant recommended that the order 
consented to be issued, the respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practices set out in the Findings of Fact, and to keep such accounts, 
records, and memoranda as fully and correctly disclose his business 
as a dealer at the stockyard, and his registration is suspended _ - -- -- 


Where the Order of Inquiry charged the respondent with violating 


sections 312(a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weight and to 
issue scale tickets showing the weights greater than the true weights 
thereof, and by failing to keep such accounts, records, and memo- 
randa as fully and correctly disclosed his business as a dealer and 
market agency at the stockyard, and by wilfully making, or causing 
to be made, false entries in the annual report for the year 1949, sub- 
mitted by him to the Director, Livestock Branch, Production and 
Marketing Administration, and the respondent entered a plea of 
nolo contendere to the charges contained in the Order of Inquiry and 
consented to the issuance of an appropriate order of cease and desist 
and suspension of his registration, and complainant recommended that 
the order consented to be issued, the respondent is ordered to cease 
and desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records, and memoranda as fully and correctly disclose 
his business as a dealer and market agency at the stockyard, and 
his: registration: ip CusDORONGn.< << x04c tecuaducewsnescon den * 


Where the Order of Inquiry charged the respondent w ith violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weight and 
to issue scale tickets showing the weights greater than the true 
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weights thereof, and by failing to keep such accounts, records, and 
memoranda as fully and correctly disclosed his business as a dealer 
and market agency at the stockyard, and by wilfully making, or 
causing to be made, false entries in the annual report for the year 
1949, submitted by him to the Director, Livestock Branch, Pro- 
duction and Marketing Administration, and the respondent entered 
a plea of nolo contendere to the charges contained in the Order of In- 
quiry and consented to the issuance of an appropriate order of cease 
and desist and suspension of his registration, and complainant 
recommended that the order consented to be issued, the respondent 
is ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory, and deceptive practices set out in the Findings of 
Fact, and to keep such accounts, records, and memoranda as fully 
and correctly disclose his business as a dealer and market agency 
at the stockyard, and his registration is suspended-_--_---__-_---- 


Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weights and 
to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records and 
memorandum as fully and correctly disclosed his business as a 
dealer at the stockyard, and by wilfully making, or causing to be 
made, false entries in the annual report for the year 1949, submitted 
by him to the Director, Livestock Branch, Production and Market- 
ing Administration, and the respondent filed an answer admitting 
the allegations of fact in the Order of Inquiry, and consented to 
the issuance of an order of cease and desist and suspension of his 
registration, and complainant recommended that the order con- 
sented to be issued, the respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practices set out in the Findings of Fact, and to keep such accounts, 
records, and memoranda as fully and correctly disclose his business 
as a dealer at the stockyard and his registration is suspended-__---- 


Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weight and 
to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records, and’ 
memoranda as fully and correctly disclosed his business as a dealer 
at the stockyard, and the respondent entered a plea of nolo conten- 
dere to the charges contained in the Order of Inquiry and consented’ 
to the issuance of an appropriate order of cease and desist and sus- 
pension of his registration, and complainant recommended that the 
order consented to be issued, the respondent is ordered to cease and! 
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desist from engaging in the unfair, unjustly descriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records, and memoranda as fully and correctly disclose his 
business as a dealer at the stockyard, and his registration is suspended_ 


Where the Order of Inquiry charged the respondents with violating 


sections 303, 312 (a), and 401 of the act, sections 201.10 and 201.27 
of the regulations issued thereunder, and section 10 of the Federal 
Trade Commission Act by doing business without being registered as 
dealers under the act, and by causing weighmasters, whose duty it 
was to determine and record on scale tickets the correct weight of 
livestock weighed on the stockyard scales, by reason of cash pay- 
ments made, to weigh livestock sold by respondents at more than 
the true weight thereof, and to weigh livestock purchased by the 
respondents at less than the true weight thereof, and to issue scale 
tickets showing such incorrect weights, and by failing to keep such ac- 
counts, records, and memoranda as fully and correctly show their bus- 
iness at the stockyard, and respondents entered a plea of nolo contendere 
to the charges contained in the Order of Inquiry and consented to the 
issuance of an appropriate order of cease and desist and suspension 
of their registration, and complainant recommended that the order 
consented to be issued, the respondents are ordered to cease and 
desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records, and memoranda as fully and correctly show their 
business at the stockyard, and their registration is suspended_--_-_- 


Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weights and to 
issue scale tickets showing the weights greater than the true weights 
thereof, and by failing to keep such accounts, records, and memo- 
randa as fully and correctly disclosed his business as a dealer at 
the stockyard, and the respondent filed an answer admitting the 
allegations of fact in the Order of Inquiry, and consented to the 
issuance of an order of cease and desist and suspension of his regis- 
tration, and complainant recommended that the order consented 
to be issued, the respondent is ordered to cease and desist from 
engaging in the unfair, unjustly discriminatory, and deceptive 
practices set out in the Findings of Fact, and to keep such accounts, 
records, and memoranda as fully and correctly disclose his business 
as a dealer at the stockyard, and his registration is suspended_--_-_-_- 


Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it 
was to determine and record on scale tickets the correct weight 
of livestock weighed on the stockyard scales, by reason of cash 
payments made, to weigh livestock sold by respondent at more 
than their true weights and to weigh livestock purchased by respon- 
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dent at less than their true weight and to issue scale tickets show- 
ing such incorrect weights, and by failing to keep such accounts, 
records, and memoranda as fully and correctly disclosed his busi- 
ness as a dealer at the stockyard, and the respondent entered a 
plea of nolo contendere to the charges contained in the Order of 
Inquiry and consented to the issuance of an appropriate order of 
cease and desist and suspension of his registration, and complain- 
ant recommended that the order consented to be issued, the re- 
spondent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact, and to keep such accounts, records, and memo- 
randa as fully and correctly disclose his business as a dealer at the 
stockyard, and his registration is suspended____.-.....-.-------- 
Where the Order of Inquiry charged the respondent with violating 
sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it 
was to determine and record on scale tickets the correct weight of 
livestock weighed on the stockyard scales, by reason of cash pay- 
ments made, to weigh such livestock at more than their true weights 
and to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records and 
memoranda as fully and correctly disclose his business as a dealer 
and market agency at the stockyard, and by wilfully making, or 
causing to be made, false entries in the annual report for the year 
1949, submitted by him to the Director, Livestock Branch, Pro- 
duction and Marketing Administration, and the respondent entered 
a plea of nolo contendere to the charges contained in the Order of 
Inquiry and consented to the issuance of an appropriate order of 
cease and desist and suspension of his registration, and complain- 
ant recommended that the order consented to be issued, the respon- 
dent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact, and to keep such accounts, records and memo- 
randa as fully and correctly disclose his business as dealer and 
market agency at the stockyard, and his registration is suspended - 


1648 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10A.D. 


Page 


1198 


1320, 


1403, 1407 


Where the Order of Inquiry charged the respondent with violating 
sections 312(a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weights and 
to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records 
and memoranda as fully and correctly disclosed his business as 
a dealer at the stockyard, and by wilfully making, or causing to be 
made, false entries in the annual report for the year 1949, sub- 
mitted by him to the Director, Livestock Branch, Production and 
Marketing Administration, and the respondent filed an answer ad- 
mitting the allegations of fact in the Order of Inquiry, and con- 








E 
& 
t 

= 


et ie en eae 








10 A.D. AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921—Continued 


REGISTRATION—Continued 
SusrENsION or—Continued 


sented to the issuance of an order of cease and desist and suspension 
of his registration, and complainant recommended that the order 
consented to be issued, the respondent is ordered to cease and 
desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep 
such accounts, records, and memoranda as fully and correctly 
disclose his business as a dealer at the stockyard, and his registra- 
Nei I PUNO 8 aici nisin de Babin cashibaia a amtalkimat tata tea 


Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weight and 
to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records, and 
memoranda as fully and correctly disclosed his business as a dealer 
at the stockyard, and the respondent entered a plea of nolo con- 
tendere to the charges contained in the Order of Inquiry and con- 
sented to the issuance of an appropriate order of cease and desist and 
suspension of his registration, and complainant recommended that the 
order consented to be issued, the respondent is ordered to cease and 
desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records, and memoranda as fully and correctly disclose his 
business as a dealer at the stockyard, and his registration is sus- 


Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federalh 
Trade Commission Act by causing weighmasters, whose duty it 
was to determine and record on scale tickets the correct weight of 
livestock weighed on the stockyard scales, by reason of cash pay- 
ments made, to weigh such livestock at more than their true weight 
and to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records, and 
memoranda as fully and correctly disclosed his business as a dealer 
at the stockyard, and the respondent entered a plea of nolo con- 
tendere to the charges contained in the Order of Inquiry and con- 
sented to the issuance of an appropriate order of cease and desist 
and suspension of his registration, and complainant recommended 
that the order consented to be issued, the respondent is ordered 
to cease and desist from engaging in the unfair, unjustly discrimi- 
natory, and deceptive practices set out in the Findings of Fact, and 
to keep such accounts, records, and memoranda as fully and cor- 
rectly disclose his business as a dealer at the stockyard, and his 
registration is suapended...............- Sitvaral esas atstd eatin a 
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Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it 
was to determine and record on scale tickets the correct weight of 
livestock weighed on the stockyard scales, by reason of cash pay- 
ments made, to weigh such livestock at more than their true weights 
and to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records, and 
memoranda as fully and correctly disclose his business as a dealer 
at the stockyard, and the respondent entered a plea of nolo con- 
tendere to the charges contained in the Order of Inquiry and con- 
sented to the issuance of an appropriate order of cease and desist 
and suspension of his registration, and complainant recommended 
that the order consented to be issued, the respondent is ordered 
to cease and desist from engaging in the unfair, unjustly discrimi- 
natory, and deceptive practices set out in the Findings of Fact, 
and to keep such accounts, records and memoranda as fully and 
correctly disclose his business as a dealer at the stockyard, and his 
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Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weights and 
to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records, and 
memoranda as fully and correctly disclosed his business as a dealer 
at the stockyard, and since the respondent failed to answer such 
allegations, which constituted an admission of the allegations and 
waiver of hearing, and the complainant recommended that a cease 
and desist order be issued and that the respondent’s registration be 
suspended, the respondent. is ordered to cease and desist from en- 
gaging in the unfair, unjustly discriminatory, and deceptive practices 
set out in the Findings of Fact, and to keep such accounts, records, 
and memoranda as fully and correctly disclose his business as a 
dealer at the stockyard, and his registration is suspended---_--_-_-- 


Where the Order of Inquiry charged the respondents with violating 





sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh livestock sold by respondent at more than their true 
weights and to weigh livestock purchased by respondents at less than 
their true weights and to issue scale tickets showing such incorrect 
weights, and by failing to keep such accounts, records, and memo- 
randa as fully and correctly disclosed their business as dealers at the 
stockyard, and the respondents filed an answer admitting the allega- 
tions of fact in the Order of Inquiry, and consented to the issuance 
of an order of cease and desist and suspension of their registration, 
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and complainant recommended that the order consented to be issued, 
the respondents are ordered to cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices set out in 
the Findings of Fact, and to keep such accounts, records, and memo- 
randa as fully and correctly disclose their business as dealers at the 
stockyard, and their registration is suspended __________---_------ 


Where the Order of Inquiry charged the respondent with violating sec- 


tions 312 (a) and 401 of the act, and section 10 of the Federal Trade 
Commission Act by causing weighmasters, whose duty it was to de- 
termine and record on scale tickets the correct weight of livestock 
weighed on the stockyard scales, by reason of cash payments made, to 
weigh livestock sold by respondent at more than their true weights 
and to weigh livestock purchased by respondent at less than their true 
weight and to issue scale tickets showing such incorrect weights, and 
by failing to keep such accounts, records, and memoranda as fully 
and correctly disclosed his business as a dealer and market agency at 
the stockyard, and respondent filed an answer admitting the allega- 
tions of fact in the Order of Inquiry, and consented to the issuance of 
an order of cease and desist and suspension of his registration, and 
complainant recommended that the order consented to be issued, the 
respondent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in Findings 
of Fact, and to keep such accounts, records, and memoranda as fully 
and correctly disclose his business as a dealer and market agency at 
the stockyard, and his registration is suspended__.____.__.-------- 


Where the Order of Inquiry charged the respondent with violating sec- 


tions 312 (a) and 401 of the act, and section 10 of the Federal Trade 
Commission Act by causing weighmasters, whose duty it was to de- 
termine and record on scale tickets the correct weight of livestock 
weighed on the stockyard scales, by reason of cash payments made, 
to weigh livestock sold by respondent at more than their true weights 
and to weigh livestock purchased by respondent at less than their 
true weight and to issue scale tickets showing such incorrect weights, 
and by failing to keep such accounts, records, and memoranda as fully 
and correctly disclosed his business as a dealer at the stockyard, and 
the respondent entered a plea of nolo contendere to the charges con- 
tained in the Order of Inquiry and consented to the issuance of an 
appropriate order of cease and desist and suspension of his registra- 
tion, and complainant recommended that the order consented to be 
issued, the respondent is ordered to cease and desist from engaging in 
the unfair, unjustly discriminatory, and deceptive practices set out 
in the Findings of Fact, and to keep such accounts, records, and mem- 
oranda as fully and correctly disclose his business as a dealer at the 
stockyard, and his registration is suspended___.._.....----------- 


Where the Order of Inquiry charged the respondent with violating sec- 


tions 312 (a) and 401 of the act, and section 10 of the Federal Trade 
Commission Act by causing weighmasters, whose duty it was to de- 
termine and record on scale tickets the correct weight of livestock 
weighed on the stockyard scales, by reason of cash payments made, 
to weigh such livestock at more than their true weights and to issue 
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scale tickets showing the weights greater than the true weights there- 
of, and by failing to keep such accounts, records, and memoranda 
as fully and correctly disclosed his business as a dealer and market 
agency at the stockyard, and the respondent filed an answer ad- 
mitting the allegations of fact in the Order of Inquiry, and consented 
to the issuance of an order of cease and desist and suspension of his re- 
gistration, and the complainant recommended that the order con- 
sented to be issued, the respondent is ordered to cease and desist from 
engaging in the unfair, unjustly discriminatory, and deceptive prac- 
tices set out in the Findings of Fact, and to keep such accounts, re- 
cords, and memoranda as fully and correctly disclose his business as a 
dealer and market agency at the stockyard, and his registration is 
IRIN nh 5 ete nets Ass Ek Se le od 
Where respondent admitted the charges set forth in the Order of In- 
quiry and consented to the issuance of an order, the respondent is 
ordered to cease and desist from violating the act and regulations by 
using shippers’ proceeds and ordered to maintain a shippers’ pro- 
ceeds account in conformity with the provisions of the act and regu- 
lations thereunder and respondent’s registration is suspended for a 
period of five days, such suspension to be held in abeyance and not 
to become effective unless the respondent shall be found, after an 
opportunity for a hearing, to have violated the act or the regulations 
again within two years from the date of the order.._______.----.- 


SusPENSION oF, HELD IN ABEYANCE 


For “substituting” other and lighter hogs weighed to ‘‘off the market” 
purchasers and billing and collecting on the basis of the weights of 
the heavier hogs in viclation of the act, respondent’s registration is 
suspended for a period of six months, the suspension to be held in 
abeyance unless one of the respondents shall violate the act again 
ENRREANC ORONO NAIR ne. St beh nS edad Sa aE Sosa wax 
Where respondent admitted wilful violations of various provisions of 
the act and consented to the issuance of the order herein, respondent 
is ordered to cease and desist from engaging in the unfair, unjustly 
* discriminatory and deceptive practices, and his registration is sus- 
pended for a period of 30 days, such suspension to be held in abey- 
ance and not to become effective unless respondent shall be found, 
after an opportunity for a hearing, to have again violated the act or 
the regulations within two years from the date of the order_-_-_-_-_-- 
Where respondents admitted wilful violations of the act and consented 
to the issuance of the order herein, they are ordered to cease and 
desist from using the unfair, unjustly discriminatory and deceptive 
practices and devices set out in the Order of Inquiry, and their regis- 
tration is suspended for a period of 30 days, such suspension to be 
held in abeyance and not to become effective unless respondent, 
within two years from the date of the order, is again found, after 
opportunity for a hearing, to have violated the act or the regula- 
SUOa SOTO IIOE: 5 oe oe he oan Sa eh oc cclewccws 


Page 


1214 


515 


344 








[ 


eee 





rn eR LS 





10 A.D. AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921—Continued 


REPARATION 
CoLLECTION OF FEES IN VIOLATION OF AcT 
Where complainant in a reparation proceeding charged defendant with 
collecting fees for brand inspection services in violation of section 306 
of the act and demanded reparation for the amount expended for such 
services, defendant is ordered to pay complainant the amount so 
CRONIN PUIG MMOWR ooo ae cas cas a ene ae 
FaILuRE TO Pay BALANCE oF NET PROCEEDS FROM SALE oF CATTLE 
Where the amount claimed as reparation was for the balance of the net 
proceeds from the sale of a large number of head of cattle at respond- 
ent’s auction sale, plus items from interest, attorney fees and ex- 
penses, and respondent stated that the amount withheld by it was 
to satisfy a debt owing to respondent by complainant’s assignor of 
‘ the claim, the Judicial Officer held, that: (1) respondent is not en- 
titled to set off any part of such money against a claim arising from 
another and unconnected transaction with complainant’s assignor, 
since respondent as a factor received the sum in a fiduciary capacity 
for the complainant’s assignor and, therefore, held it in trust for 
him; (2) retention by respondent of part of the net proceeds consti- 
tutes an unjust and unreasonable practice; (3) since the attorney 
fees claimed by complainant are not consequential upon respondent’s 
violation of the act, such fees should not be a part of the award of 
damage; and (4) complainant is entitled to an award of reparation 
in the amount of the unpaid balance of the net proceeds of the sale 
OP CRESS oc BS aaa ease aae ae see eee 


REPEATED AND FLAGRANT VIOLATIONS OF ACT 

Failing to execute and maintain a surety bond or its equivalent as required 
Dy WOMEN oo oo i wereld aed soe Sea ewee pennatees sr 

Failing to maintain books and records which disclose all transactions in- 
yolkved' in: respondent's business... 5.2. 222s oso ab ae ae 

Failing to maintain financial condition required by regulations for retention 
OP RORGEO 2s aod on os cou Ss eee ace ee ese sense eae 

Repeatedly purchasing live poultry during times when respondent’s finan- 
cial condition did not meet the requirements of regulations_-~--.--_--- 


SET-OFF 
Lack of right to, against a claim arising from another unconnected transac- 


STAY ORDER 


Prior ORDER STAYED 
The prior order of June 26, 1951, is stayed pending action on the 
petition for reconsideration of the prior order. -.-.-------------- 


SUSPENSION OF REGISTRATION 

For violation of act by “substituting” other and lighter hogs weighed to 
“off the market’’ purchasers and billing and collecting on the basis of 
the woleute oF the Reeviet hoes... sos sase ke os ceeecnccunensue 

Unfair, unjustly discriminatory, and deceptive practices........-.------- 
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SUSPENSION OF REGISTRATION—Continued Page 
RNMIMIMN NG 28 Sion ce ceetekde ds 332, 340, 1405, 1409, 1417, 1425. 
Violation of act by using shippers’ proceeds._..........--------------- 5 
TRUSTS 
A factor receiving a sum in a fiduciary capacity holds same in trust for 

nO ne ENR OTIRINUO 525505. oe deere cou selon age eacae heed 842° 
UNJUST AND UNREASONABLE PRACTICE 
Wrongful retention of part of net proceeds from sale of cattle._....-.._- 842 
VALUATION 
Value of used and useful structures and equipment and value of non-used 

and useful structures and equipment_____._.----------------------- 1038 
VALUATION OF PROPERTY 
rN Ta I ISIS a a oh a ce ne oe a 1038 
Value of used and useful land and value of non-used and useful land_-_--- 1038 


VIOLATION OF ACT 


Acquiescence by principals as not legalizing the commission of___ 492, 498, 508 


Altering scale tickets issued in connection with purchases of hogs-------- 326 
Assisting persons known to be unregistered and unbonded to act as dealers 
SUNN on ain ao row aan en alae lee eee 1232 
Buying livestock for others on a commission basis without being registered 
Be Penner Cue: eerviee | tenes! eee teckel hoa cteus cueebubuss 340 


By ‘substituting’ other and lighter hogs weighed to ‘‘off the market’ 
purchasers and billing and collecting on the basis of the weights of the 
POO MICIINND oo ncccSa tein da nows heal a Sanson nea amaes 516 
Carrying on business of market agency at stockyard without having reg- 
istered with Secretary and furnishing bond as required by act and regu- 
Seth WEE MHOTOUDGGE. 3. onda neon cade xcs sedemasscecaseeens 332 


Causing weighmasters, whose duty it was to determine and record on 
scale tickets the correct weight of livestock weighed on the stockyard 
scales, by reason of cash payments made, to weigh livestock sold by 
respondents at more than their true weights and to issue scale tickets 
showing such incorrect weights_......--------------- 1405, 1409, 1417, 1422 


Causing weighmasters, whose duty it was to determine and record on 

scale tickets the correct weight of livestock weighed on the stockyard 

scales, by reason of cash payments made, to weigh such livestock at 
more than their true weights_._._ 1177, 1181, 1188, 1192, 1195, 1198, 1201, 
1204, 1207, 1210, 1213, 1217, 1220, 1224, 1228, 1231, 1322, 1330, 


1405, 1417. 
Clearing dealer operations of persons who are not registered as dealers_._. 332 
Collecting fees for brand inspection services___..--------------------- 1033 
Destroying or disposing of bills and scale tickets without proper authority 
DIR acc tase cutecbescadoedenaccecccnd course oeessdeshences 340 


Destroying or disposing of duplicate copies of bills or invoices___.-..-.--. 
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VIOLATION OF ACT—Continued Page 


Destroying scale tickets or other items constituting parts of respondents’ 
records without the consent in writing of an Assistant Administrator of 


the Production and Marketing Administration. ............--------- 1232 
Engaging as a marketing agency without being registered and bonded__.. 1232 
Engaging in and using unfair, unjustly discriminatory and deceptive prac- 

SNE I Ca a cists is eat cacemn ey ea amt a ole eco ae 332, 646, 1500 
Engaging in unfair, unjustly discriminatory and deceptive practices set 

Grit It Gee GF TNE. aka cc ccnkcacceincscecenawadassaseeaeeees 834 
Waliing to Tistiidlt DONS 53 oo ooo oben cane cguense eee 344 


Failing to keep full and accurate accounts and records by not showing as a 
credit in its custodial account trial balances, notes payable given by 


TODUMUONG. <5 os a swede ewan nonensanesuaa eee 1185 
Failing to keep full and correct books and records. .-.-..--------------- 1326 
Failing to keep such accounts, records and memoranda as fully and correctly 

disclose his business as a dealer at the stockyard_-_--_-- 1177, 1181, 1188, 1192, 


1195, 1198, 1201, 1204, 1207, 1210, 1213, 1217, 1220, 1224, 1228, 
1231, 1405, 1409, 1417, 1419, 1422. 
Failing to keep such books, records and memoranda as fully and correctly 


disclose his business as a dealer in the stockyard__.._.------ 1232, 1322, 1330 
Failing to maintain separate bank accounts for market agencies who are 

ClEMEGOS OF TONDOIIINUES 6 oc 5 a oi cc cse nn cae nes esae eee 332 
Failing to maintain such records, accounts and memoranda as will fully and 

correctly disclose all transactions involved in business__-.....-.------ 332 
Failing to pay the full purchase price of cattle bought at stockyards_-_-__-- 1419 
Failing to remit refunds for freight overcharges on livestock to the owner 

OF GONOWNEE oa oo ae eho ca cas i ceeekandadanwdecwasneadaensmuas 1185 
Failing to report changes in the ownership of a market agency in which 

veapondianta ete: interested = 2. «.scssee. Scenics ace cee esesseasceewe 1232 


Failing to report to consignors the true names of the purchasers of livestock 
sold, and to order purchasers the true names of the sellers of livestock 


eta oo ioe eed oe ert Soe ee ee ee 1232 
Failing to show the full, true and correct name of purchasers of livestock 

sold by respondents on commission basis----.......-.-------------- 1500 
Failing to transmit the entire net proceeds from the sale of consigned 

livestock to the owners or consignors... .. 4.62 s cn csccecnnceene 1185 
Failing to keep such accounts, records and memoranda as fully and cor- 

rectly disclose all transactions involved in respondent’s business ------ 147 
Falsifying prices paid when billing purchasers____..........--.-------- 350 


IGNORANCE oF Law as No ExcusE FoR 
Where individual respondents violated the requirements of registration 
and bonding set out in the act and the regulations thereunder 
and respondents in their answer alleged that they did not know of 
the requirements they failed to meet, held, that one who chooses 
to engage in a regulated business assumes his obligation of learning 
and complying with what the law requires of him, and respondents 
should be ordered to comply thereafter__........--------------- 1230 
Issuing scale tickets showing the weights greater than the true weights... 1177, 
1181, 1188, 1192, 1195, 1198, 1201, 1204, 1207, 1210, 1213, 1217, 
1220, 1224, 1228, 1231, 1322, 1330. 
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VIOLATION OF ACT—Continued Page 
Making annual reports which do not correctly disclose all transactions 
Hivolved Sn seeponaent's business. 22... 2 3. 2-5 cele 346 
Misrepresenting the state of 12 head of cattle to the auctioneer__.._____- 1185 
Misuse of shippers’ proceeds _ --___- Cr a ase ee 838, 1425 
Permitting employees to deal in livestock consigned to respondents -_-_-_- 1232 


Permitting its employees to purchase livestock consigned to it for sale on a 
SIIINTIRII ono erent 7 
Selling their own or their employees’ livestock in competition with livestock 
NRT oe oe ate eae ee ees 1232 
Taking consigned livestock into own accounts without reporting the entire 
PINUS 2 cre ea ee ae ae ee re please 1232 
Transmitting or delivering to owners or shippers of livestock any account 
of sale showing a name as purchaser other than the true name of the 


SPRINT Rory sere cnet eee rapt oe eee Ee ee ee I See is 
Turning over hog purchase orders to dealers for filling at dealers’ prices_. 492, 
498, 508 

Using consigned livestock to fill purchase orders without fully informing 
HOt Senninmorand purohaller 6 6.665.205 onsen wok woes wes sacksess 1232 
Using a form of bill or invoice which was deceptive in nature__._.------ 1326 


Using funds received as proceeds from the sale of livestock by agency 
clearees of respondents to finance clearing operations and for purposes 
other than payment of lawful marketing charges and remittance of net 


I oad Fag oat in a ee eine 332 
Using funds received as proceeds from sale of livestock consigned to respond- 

ents for sale on commission basis for respondents’ private purposes_-.-. 1500 
I A SS a ee te he he cl . 


Using shippers’ proceeds for purposes of respondent’s own by making with- 
drawals from the shippers’ proceeds account in excess of the authorized 
deductions, by extending credit to buyers beyond the normal period, by 
«charging checks that had been dishonored against the shippers’ proceeds 
account, and by honoring the drafts of a country trader from the shippers’ 


NONE on cin ci rnencae SonalWs aoe nae ed mane mance Sm 1185 
Wilfully making, or causing to be made, false entries in the annual report 
Se NNER OOD is a soweees ea ord eeseeons care eesoesccneeseetacs 1181, 


1188, 1195, 1204, 1322, 1330 
VOLUME OF BUSINESS 


RMN OU ic cies co da was ounckan wan esddans ay aneanew 1038 
WEIGHMASTERS 
en ERE ONE Ng cma een beeen anemaame 1029 


WORKING CAPITAL 


Findings and conclusions with respect to-.........-....---------------- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ABNORMAL DETERIORATION OF COMMODITY 


Average 4% decay found at destination is only 2% in excess of tolerance for 

decay in U. S. No. 1 lettuce and cannot be considered as_--_---------- 

Effect of failure to show, on question of rejection of commodity - - ------- 

FAILURE TO PROVE 

Where contract of sale of cauliflower was breached by respondent as 

to time and place of shipment and complainant alleges that the 

breaches resulted in a complete loss, held, that the condition of the 

produce two weeks after shipment, upon which complainant relies, 

is not proof that it was abnormally deteriorated at the time of arrival 

one week earlier or that the loss resulted from the breach-----~----- 
WETNEssS OF GRAPES INVOLVING QUESTION OF 

Wetness ranging from 1 to 35 percent in most samples, in many none, 

with an average of approximately 6 percent wet berries is not abnor- 

mal. These lugs with 35 percent wetness must have been in the 

minority or the average could not have been only 6 percent-------- 


ABNORMAL TRANSPORTATION SERVICE 
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Effect of, on warranty of suitable shipping condition. -.....-...------ 192, 571 


ACCEPTANCE OF COMMODITY 


CHANGING TYPE OF REFRIGERATION IN Cak EN Route as Not Constitutina 

Where purchaser of a carload of lettuce changed type of refrigeration 

while the carload was en route from shipping point to destination, 

held, that the purchaser’s act did not constitute an acceptance of 

Ce RENO. oat a. nese Geanne nwa ana aa ates 

Errect oF FarturE To Notiry or TIMELY REJECTION ON QUESTION OF 

Where potatoes were available for unloading and respondent failed to 

reject them until two days later, respondent’s failure to notify com- 

plainant of its rejection within 24 hours after receipt of notice of 

arrival was deemed an acceptance of the shipment_-.-..-..-.------ 

Effect of failure to take possession of commodity after__.....-..-..---- 
Errect or, Upon LiaBitity ror PurcHasE Price 

Where complainant sold to respondent a truckload of bananas at an 

agreed price, f.o.b. shipping point, and upon arrival at destination 

the latter accepted the bananas and delivered his check in payment 

of the purchase price, but complained to complainant that some of 

the bananas were “‘a little nipped’”’ and was informed by the com- 

plainant that the fruit was in good condition when it was shipped, 

and respondent later stopped payment on the check given in pay- 

ment of the purchase price, it is held, in complainant’s action for 

damages, that, having accepted the bananas, respondent became 

liable to complainant for the purchase price and that respondent’s 

failure to pay complainant for the bananas was a violation of the act 

entitling complainant to an award of reparation.....-....-.------ 

Effect of return of goods on question of. ..........<...<<..<05-c00-0- 

Failure to reject within time allowed by regulations under act as consti- 

Wk cncewenutiowdmudautciamaniedwacne eeduds nena oka 
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Perishable Agricultural Commodities Act, 1930—Continued 
ACCEPTANCE OF COMMODITY—Continued 


PRoorF oF 
Respondent’s failure to object to complainant’s telegram, which con- 
tradicted respondent’s contention that a new agreement was reached 
whereby it would handle the bananas for complainant’s account, 
indicates that no new agreement had been reached and that respond- 
ent unconditionally accepted the produce__........-.----------- 
Sreninec or Detivery Sup as CONSTITUTING 
Acceptance of the disputed shipment by respondent-buyer and the 
signing of the delivery slip by respondent without making any nota- 
tion thereon to the effect that the produce was being conditionally 
accepted or that the price was to be adjusted are controlling factors 
* in determining the terms of the contract in the absence of any docu- 
mentary evaconce to the ooltrary...................-....-.<..-. 


ACCORD AND SATISFACTION 


AccEPTANCE OF CHECK IN FuLL PAYMENT AS CONSTITUTING 
Where the evidence shows that respondent sent complainant a check 
as full settlement of an unliquidated and uncertain indebtedness, 
which check complainant accepted and cashed, it is held that all the 
elements of an accord and satisfaction appear and complainant is 
estopped to deny that its claim was fully satisfied thereby -__-__-- 


Where complainant alleged failure of respondent to pay the contract 
price for three carloads of produce, and the evidence established that 
respondent sent complainant an accounting statement showing the 
amounts due on the three carloads, with a deduction for an amount 
claimed by respondent on another transaction, the accounting being 
accompanied by a check marked ‘‘check in full payment to date’”’ in 
the amount shown as due on the accounting statement, which check 
complainant accepted and deposited, it is held, that respondent 
tendered the check in full settlement of the transactions referred to 
in the accounting statement; that a bona fide dispute existed con- 
cerning the amount due in connection with such transactions; and 
acceptance of the check constitutes full payment as to the transac- 
-tions involved herein and, accordingly, the complaint should be 
dismissed -_-------- Seece oats seers er eee bewas aus ce adboweoee 

BuRDEN oF Proor To SHow 

Where respondent contended that there was an accord and satisfaction, 
the burden is on respondent to establish that there was a bona fide 
dispute as well as the acceptance of less than the full payment - - -__- 


DeUeRINA CeORIONIEING DANON OR. oon Seen obec een snenknmceunns 


ACTION 


ACCRUAL OF CAUSE OF 

Where complainant alleges that a truckload of tomatoes sold to re- 
spondent was rejected without reasonable cause, and seeks to re- 
cover the loss sustained by it, held, that complainant’s cause of 
action accrued when it received notice of respondent’s rejection of 
ee ONIN te he ne cect emetic eeeusesatessoatos hoa 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 

ACTION ON CONTRACT 

EXISTENCE oF Privity EssENTIAL TO MAINTENANCE OF 

It is essential to the maintenance of an action on a contract that 

there should subsist a privity between complainant and respond- 
ent in respect to the matter sued upon; hence, the complaint with 
respect to one of the respondents and the latter’s counterclaim 
should be dismissed for failure to establish existence of privity__-- 


ADVANCES 
FaiLurE TO RETURN AMOUNT OF, AS CONSTITUTING VIOLATION OF AcT 
Where the parties entered into a joint account agreement, and com- 
plainant advanced $400 to respondent for the purchase of certain 
vegetables, but respondent failed either to make the purchases or 
to return the money advanced, held, respondent’s action consti- 
tutes a violation of the act, for which reparation, with interest, 
should be awarded complainant.._...........--..------------- 


AGENCY 
Denial of authorization by principal not estopped___-......----------- 


AGRICULTURE DECISIONS FOLLOWED 

C. & S. Produce Company »v. L. N. Coxe, 8 A. D. 615; C. Basil Company 
v. The S. A. Gerrard Company, 10 A. D. 77, and Order Dismissing 
Petition for Reconsideration, 10 A. D. 901.....-................<... 


ALLOWANCE 
Demand for, as not constituting notice of rejection_-....._.._.-..------- 


ANSWER 
Errect or FaIture To Fi.e, sy Joint-AccounT PARTNER 
Joint-account partner is not liable to his copartner for negligence 
by reason of failure to file an answer in a reparation proceeding 
IMIG ENO: BOG 5 6c oo enn cen Sadase eddsa subnet nde 


“ARRIVE IN GOOD SHAPE” 


Not description of exact stancard..... 2... 665. cnssnn nose censacsens 


ASSIGNMENT 


Awarp OF REPARATION FOR VALID CLAIMS BASED ON 
Where the assignee of a number of producers’ claims establishes the 
validity of the claims upon which the assignments are based and 
proves violations of the act by respondent, held, reparation should 
bis ayenceds CONTAINING | ook 5 eo eh bo wea ee 


BILLS AND NOTES 
Errect or REFusAL BY BANK To Honor CHECK 
Refusal of bank to honor, as not relieving of obligation to remit 
PIOMWY. 6. cnc ccnadtinitdsneanes peseeeesucabad aes wees ae 
Notes as MERE EvipENcE or Dest 
Promissory notes given in payment of a debt are considered merely as 
evidence of indebtedness, and not as payment, in the absence of an 
express auseament to that effet... o.oo ssn iccnccccncncsccssaces 
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Perishable Agricultural Commodities Act, 1930—Continued 


BREACH OF CONTRACT Page 
Effect of failure to deliver in accordance with terms of agreement-_--_-_----_-- 668 
Immateriality of, by failure to ship on exact date required by con- 

tee aa on eae oe a eel we on nackte eke wae e teas 668, 1545 


BREACH OF WARRANTY 


FaILuRE To SHOW 

Where the melons met the grade and size requirements of the con- 
tract, and the price was for the carload as a whole, buyer cannot 
complain of delivery of a greater number of melons than contracted 
ee tae cae eae ee sone eee ads Se eoemecewace 724 

General damages for the breach of warranty here involved would be 
the difference between the value of frozen strawberries actually de- 
livered, and the value of strawberries meeting contract requirements 


RII I a ae ea aS dene OU ee aces 395, 1243 
BROKERAGE 
aU en RRR ORT 0S ae se oe Se Now ne sans 381 


LiaBILITy TO Pay , WHERE PuRCHASER REJECTS CoMMODITY 
Where broker negotiates a valid contract and there is no showing of 
fault on the broker’s part, broker is entitled to his fee from the seller 
in spite of the fact that the purchaser rejects the shipment-_- ------- 997 


Nah eee Sine de ae tat areal Se ac a Re 1522 


REASONABLENESS OF COMMISSION FOR 
Brokerage commissions, if authorized, of 7 and 8 percent on sale of 
whole carlots allowed by respondent to eastern receivers, held not 
unreasonable in view of very considerable risk incident to making 
by those receivers of a preseason advance of $1,000 per carlot in ad- 
dition to later advance of 75 cents per lug after shipment_--_-__-__-_-- 386 


Rights to, for sales negotiated on behalf of another_-----..------------ 84 
BROKERS MEMORANDUM OF SALE 


EvIDENCE oF ConTRACT TERMS 

A-broker’s memorandum of sale is not a written contract but only the 
broker’s understanding of a previously consummated contract, and 
where the terms of such contract are in dispute, evidence of the 
prior negotiations, both written and oral, are material and relevant. 164 

Where the parties are in disagreement as to the terms of the contract, 
and where complainant’s version of the contract appears in the 
Brokers Memorandum of Sale, the presence of these terms in the 
memorandum of sale and respondent’s failure to object to their 
presence is some evidence that these terms were agreed upon by the 
IN Fes tes Cea irk ee a IE eg a ee ee 968 


CALIFORNIA STATUTE OF FRAUDS 
Inapplicability of, to reparation proceedings under the act_...-.-------- 
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Perishable Agricultural Commodities Act, 1930—Continued 
“CARRY WELL” 


Not deseription of exset standard... ..-- 6 snobs es cece cei s secede 


CAVEAT EMPTOR 


APPLICATION OF RULE AS TO IMPLIED WARRANTY OF QUALITY 
Where respondent offers complainant a carload of tomatoes either to 
handle on consignment or for outright purchase and complainant 
elects to make an outright purchase relying either on a personal 
examination of the tomatoes or on an inspection by an independent 
inspection agency secured by complainant especially for that pur- 
pose, the rule of caveat emptor applies in the absence of guilty 
knowledge of any defects on the part of respondent and no implied 
warranty of quality will be raised in favor of complainant---_-_---_- 


COMPLAINT FOR REPARATION 


AccRUAL OF CAUSE OF ACTION 
In computing the nine-month period for filing of, the initial date is the 
day following that on which the cause of action accrued____---.-_- 
SUFFICIENCY OF 
Complaint describing interstate movement of car is sufficient to indi- 
cate the interstate character of the transaction_...........-----. 


CONDITION PRECEDENT 


Execution of formal contract regarded as_..............-.-.-.---.---- 
Terms of novation not binding for failure of..............--.--------- 


CONFIRMATION OF PURCHASE 


Errect or Farture To Make OsssctTion To 
A broker’s confirmation of purchase sent to the seller at the time of the 
contract and to which the seller failed to make prompt objection 
tends to support the broker’s testimony of the terms of the contract- 


CONFIRMATION OF SALE 


Errect or Farture To Ossect to TERMS STATED IN 
While it may be generally said that a confirming telegram is a self- 
serving document, it has been recognized that where the terms of a 
contract are in dispute, the silence of the party receiving the con- 
firming wire containing terms adverse to his position or omitting 
terms which he believes should have been included, makes that per- 
son’s version of the contract less convincing.......-...-------.-- 


CONFLICT OF LAWS 


APPLICABILITY OF STaTE Law 
Where the act and the regulations thereunder provide no rule for the 
solution of questions arising out of the sale of perishable agricul- 
tural commodities in interstate commerce, the state law involved is 
applicable under principles of conflict of laws__..-.-------------- 


Applicability of statute of frauds to contract of purchase and sale under act- 
985134—52——-12 


39 


1555, 


1335 


718 
724 


1458 


25. 


1108 
234 











Perishable Agricultural Commodities Act, 1930—Continued 


CONSIGNMENT 
Burden of proof as to agreement to assume loss on_._-.---------------- 
DaMAGES FOR VIOLATION OF AUTHORITY GIVEN CONSIGNEE 
Where complainant consigned to respondent a carload of lettuce for 
sale for complainant’s account with instructions not to sell without 
complainant’s confirmation, and respondent disposed of the ship- 
ment in violation of the instructions, held, complainant is not obli- 
gated to accept the net proceeds from the improper sale, but instead 
is entitled to an award of reparation against respondent in the 
amount of the fair market value of the commodity at the time it 
could have been properly disposed of by respondent___.-.-------- 


Effect of failure to prove lack of diligence in extending period of sale at a 
price below the provailing market..........-......-....5...<<...-..... 


Effect of failure to return advance made by consignee when delivery of 

ORIEL T NR II in nk ae ca elootain cadaneeewaweene ane 
Effect of violation of authority given consignee___--.-.-.--------.----- 
Evidence showing transaction based on sale as distinguished from-_-_-_---_- 
Failure to prove transaction was a consignment, rather than a sale__-___-- 


CONTRACT OF GUARANTEE 
RN a a ar ee RSs 
Transaction of, as constituting interstate commerce__-.-..--.-.-------- 


CONTRACT OF INDEMNITY 


Lack or LiaBiuity or OnE Not Party To 
Sum retained from complainants’ fund by respondent to indemnify 
respondent against claims from eastern buyers on contracts between 
eastern buyers and respondent to be turned over to complainant as 
the latter is not a party to these contracts and did not prevent 
complainant from filling its contract with eastern purchasers- - ---- 


CONTRACT OF PURCHASE AND SALE 


APPLICABILITY OF STATUTE OF FRAUDS OF STATE OF MISSOURI 
Where complainant-seller in Wisconsin offered to sell to respondent 
’ in Missouri a carload of celery and respondent-buyer accepted the 
produce, it is held, in an action by seller for the purchase price where 
respondent pleaded the statute of frauds, that: (1) since the acceptance, 
the last act necessary to bring the contract into being, was in Missouri, 
the transaction constituted a Missouri contract and should be governed 
by the laws of that State; and (2) the Statute of Frauds of Missouri 
is not applicable to invalidate the contract between the parties to 
this proceeding, because the Supreme Court of Missouri has 
interpreted the statute of that state as being procedural in the sense 
that it denies a remedy in the Missouri courts for enforcement of 
such contract as fail to satisfy the statute, but does not have the 
effect of rendering them void for all purposes______......_...---- 


BREACH OF WARRANTY AS TO DESIGNATED VARIETY 
Where the informal complaint signed by complainant and complain- 
ant’s invoice expressly state that the first carload of grapes is to 
contain juice grapes of the Zinfandel variety, it is concluded that 

the contract called for a shipment of grapes of the designated variety, 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


CONTRACT OF PURCHASE AND SALE—Continued 

BREACH OF WaRRANTY AS TO DesianNateD VariETy—Continued 
and the inclusion of 487 lugs of mixed varieties, almost one-half of 
the total lugs in the car, constituted a failure to deliver the variety 
of grapes specified in the contract... . 4-22 nec necn 

BREACH AS TO TIME AND PLACE OF SHIPMENT 

Where complainant alleges that a carload of cauliflower purchased 

from respondent was shipped from La Jara, Colorado, on August 30, 
1948, instead of from Denver on September 3, as represented, but 
respondent alleges that the car was represented merely as having 
been diverted from Denver on September 3, held, that, since the 
broker negotiating the sale sent to the parties a memorandum con- 
taining the representations as alleged by complainant, and since 
respondent made no objections thereto, it is concluded that respond- 
ent made such representations and that it breached the contract as 
to the time and place of shipment -_---_-.-......-.--..--.......-- 

BURDEN OF Proor To AssuME Loss ON CONSIGNMENT SHIPMENT 

Where respondent contended that complainant agreed to assume any 

loss sustained in handling a consignment shipment, held, in a 
consignment transaction the principal customarily reimburses the 
consignee for any deficit sustained, so that where one contends that 
the agreement was otherwise, he has the burden of proving such 
contention, and from the record in this case it is concluded that 
respondent failed to sustain that burden____._....-..----------- 


CANCELLATION OF, WITHOUT REASONABLE CAUSE 
Where complainant sold several carloads of onions to respondent and 
the latter received and accepted some carloads of onions but then 
wired complainant that it was carcelling the contract, it is held, that 
respondent’s concellation of the contract was without reasonable 
cause in violation of the act and complainant should be awarded 
reparation for the difference between the contract price and the 
amount recovered on resale of the onions_-___-----------.-------- 


CoMPLIANCE W1TH CoLor SPECIFICATION CONTAINED IN 
Where the contract for purchase and sale of a carload of U. 8. No. 1 
Florida grapefruit contained color specification ‘‘no green,’”’ and 
the buyer rejected the shipment for failure to meet this specifica- 
tion, but the evidence showed that only about 1% of 496 samples 
inspected showed more than 1 inch solid green color and the fruit 
graded U.S. No. 1 upon arrival, it is held, that the seller shipped a 
car of grapefruit that complied with the terms of the contract _-_-___-_ 


CONSTRUCTION OF TERM “No GREEN” IN 
Where buyer of a carload of U. S. No. 1 Florida grapefruit insisted 
upon including in the contract the color specification “ro green,” 
to which the seller agreed, and the buyer rejected the shipment for 
failure to meet this specification and the fruit was resold at a loss, 
it is held, in a suit for damages by the seller that the reasonable and 
practical meaning of the words “‘no green” in the contract is that 
the carload of grapefruit would not contain green or green spots to 
the extent that it would materially affect the value or the market- 
MRUIGS OF SHO TBR a oss oes accwadsacndaccdcseuseadeseuece 
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Perishable Agricultural Commodities Act, 1930—Continued 
CONTRACT OF PURCHASE AND SALE—Continued 
DETERMINATION OF VALIDITY OF 4 

The validity of contracts to sell perishable agricultural commodities 
in interstate commerce is determined by the act and the regulations 
issued under it to the extent that they are applicable; however, 
the law of the state, the rules of which would be applicable under 
the conflict of laws, continues to be applicable to the determination 
of the question of validity to the extent that the Federal act and 
regulations do not provide a rule for its solution..__...___--__-_- 

RSTIRNOIn Gr Omer, CONNIE UO nn on ec ese ce mese chee ccewnin 
Effect of failure to disclose particular purpose for which goods were re- 

quired on merchantability of commodity............---------------- 

Errect or FaILurE To OBJECT TO SELLER’s WIRED CONFIRMATION 

Where complainant confirmed a sale of tomatoes by telegram to 
respondent early the following day and respondent made no reply 
or objection until one car of the produce purchased had been re- 
ceived, inspected and sold and three other cars of the tomatoes 
purchased had arrived at destination, it is held, that respondent’s 
conduct indicates complainant’s telegram correctly stated the terms 
a ENN a aS a Nt 

EFFrect or FarILurE TO OsJEcT TO TERMS OF 

Broker’s testimony as to presence of the term f. 0. b. Miami in com- 
plainant’s telegram and invoice, and respondent’s failure to object 
to their presence, are evidence that this term was agreed upon by 
PD cts a ee a a eee oe 

Errect or FaiturE To Prove TRANSACTION Was CONSIGNMENT 

Where respondent, in defending an action to recover the purchase 
price of a shipment of bananas, contended that the parties entered 
into a consignment agreement whereby respondent was to handle the 
bananas for complainant’s account, but the evidence indicates that 
the transaction was confirmed by complainant on the same date 
stating a sale price and also a provisional price, that respondent 
telephoned complainant regarding the price but said nothing about 
it being a consignment transaction rather than a sale, it is concluded, 
that the contract was one of purchase and sale and that respondent, 
having accepted. the bananas and having shown no breach of 
warranty on the part of complainant, is liable for the alternative 

invoice price stated in the confirmation of sale__..........-.----- 

Effect of use of term “inspected and accepted Chicago track final” in. -__ 
Execution of, as condition precedent for establishment of_..........-__- 

Failure to ship produce in accordance with terms of agreement as consti- 

III os rd oo es oe ae aes ee bene ne ee 

IMMATERIAL BREACH OF, BY FAILURE TO Sure ON Exact Date: ReQquirEepD 

BY CONTRACT 
Where contract of purchase and sale required shipment on a given 
day, but truck left shipping point at 1:00 a. m. the following day, 
held, even though time was of the essence in the transaction, this 
short delay constituted an immaterial breach.._..........-- 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
CONTRACT OF PURCHASE AND SALE—Continued 
INTENT TO BE BounpD BY 
Intent as showing whether the parties to an oral or informal agreement 
became bound prior to the drafting and execution of the contem- 
ymin Vent enGn eS =k on oa es oa eae ey 
INTERPRETATION OF, 1N Licut oF CiRCUMSTANCES 
Where complaints grape growers entered into a written marketing 
agreement with respondent distributor, and complainant failed to 
establish a representation on respondent’s part as to brokerage com- 
missions to be paid to eastern receivers, the propriety of respondent’s 
action in allowing for 8 percent commissions on the sale of full car- 
lots must be determined by the terms of the written integrated con- 
tract as made, and the circumstances under which it was made__-- 
Lack of meeting of minds with respect to...............-.-~.=.-..~-<- 
LiaBitiry UNDER Contract TO GUARANTEE PAYMENT 
Where complainant alleges that respondent guaranteed payment for 
a load of potatoes sold by complainant to another and respondent 
denies that it guaranteed the account of the buyer or assumed any 
responsibility for payment, held, that the evidence establishes 
respondent agreed to guarartee the payment for the potatoes by the 
buyer and that, since the price has not been paid, complainant is 
entitled to an award of reparation for the purchase price____-_--_- 


TROVORIOW OR os cee ct ee er Se 


COUNTERCLAIM 


DISMISSAL OF, FOR FAILURE TO FILE WiTHIN LimITATION PERIOD 
Where the evidence shows that the purchaser constructively accepted 
two shipments of watermelons thereby becoming liable to the seller 
for the purchase price thereof and the seller’s countercomplaint to 
an action for damages filed by the purchaser was not filed within 
nine months from accrual of the cause of action alleged by the seller 
it is held, that the Department has no jurisdiction over the counter- 
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complaint and it must necessarily be dismissed-_-__-....-------- 532, 664 


Where respondent asserted a counterclaim to complainant’s action 
for repayment of balance of funds advanced to respondent in connec- 
tion with a consignment agreement, based upon a different trans- 
action which occurred in the fall of 1947, it is held, that, while it is 
not shown just when the cause of action upon which the counter- 
claim is based accrued, it is clear from the evidence that the counter- 
claim was not filed within the statutory period of 9 months allowed 
by the act for filing such claims and hence the Department has no 
jurisdiction and the counterclaim should be dismissed- ----------- 


DISMISSAL OF, FOR FarturE To Prove DAMAGES 
Where respondent seeks recovery of damages allegedly sustained from 
complainant’s rejection of frozen peaches and cauliflower delivered 
under contracts of sale, held, that respondent failed to establish its 
damages and the counterclaim should be dismissed____-_--.------ 


201 
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Perishable Agricultural Commodities Act, 1930—Continued 
COUNTERCLAIM—Continued 


DisMissau OF, FOR FatturE To Prove Damaces—Continued Page 
Where complainant sold bananas to respondent and the latter acceped 
the bananas upon delivery but inspection disclosed that the bananas 
were not of the size warranted by complainant, it is held, that 
complainant failed to prove the market value of the bananas actu- 
ally delivered and the value of bananas meeting the contract require- 
ments as to size and thus failed to establish what, if any, damages 
were actually sustained by him and, therefore, the counterclaim 
Ca FNS a ee er mn amines 360 


DisMIssaL OF, FOR FarturE To SHow Lack or SUITABLE SHIPPING Con- 
DITION 

Where respondent filed counterclaim for damages alleging two carloads 

of lettuce purchased from complainant were not in suitable shipping 

condition, held, that the lettuce was in suitable shipping condition 


and that the counterclaim should be dismissed______...--------- 58 
Dismissal of, for failure to sustain alleged misrepresentation_......--_--- 991 
MAIO hNE iNT TEI OG IRIN AGN so a ar icin eens 1387 
Dismissal of, because of settlement between the parties__..........---- 90, 354 


Matrer Not ConsTITUTING, 
Where in its correspondence with the Department respondent ex- 
pressed confidence that the matter of the mixed vegetable sales 
would be settled by the insurance company, held, that this does not 


constitute an informal complaint... .22 nn cnc ccnccu oss 157 
Slander even if asserted as, would not come within the jurisdictional lim- 
SRN oa 6 ee eR oc enews uautar eaters moe 845 
CROSS-COMPLAINT 
Dismissal of, for failure to file within limitation period. _.......-.------ 1382 


DAMAGE IN TRANSIT 


AccouNTABILITY BY SELLER FOR 
Since in an f. o. b. purchase and sale of a shipment of bananas, the 
buyer assumes all risk of damage and delay in transit, not caused by 
the shipper, and the evidence indicates that the chilled condition 
found in the bananas at destination most likely occurred in transit, 
it is held, that complainant cannot be held accountable for the 
damage to the bananas as a result of the chilling._._.......------ 1153 


Lack or LiaBiLity oF SELLER FOR 
Under anf. o. b. sale the seller is not responsible for damages in transit. 
The buyer has a right of inspection at destination, but only for the 
purpose of determining that the produce shipped complied with the 
terms of the contract, and the buyer may not reject the produce 
because of damage or deterioration which occurred in transit-- - --- 1384 


OA AR iO ctr hs ctl e auadanaumnieabee 














10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


DAMAGES 
BREACH OF WARRANTY AS TO SIZE OF TOMATOES 


Where a seller warranted tomatoes to be of a certain size, the buyer 
sold to a sub-vendee with the same warranty, the tomatoes were not 
as warranted, and the sub-vendee recovered from the buyer in a pro- 
ceeding before the Secretary of Agriculture, it is held, that the dam- 
ages which the buyer was required to pay the sub-vendee are not 
recoverable by the buyer against the seller as consequential damages 
for breach of warranty of quality because they were so remote as not 
to have been within the contemplation of the seller and the buyer at 
the time of entering into the contract, and that the proper measure 
of the buyer’s damages is the difference in value between tomatoes of 
the size which the seller agreed to deliver and the tomatoes actually 
GUINIE Soon wh Se ea de 


BrREAcH OF WARRANTY AS TO WEIGHT oF CARROTS 


Proper measure of damages is the difference in value between carrots 
meeting contract requirements as to weight and carrots of the weight 
GARETT GONNONOR 5 se oS oe cacaeen eae odenucaesueaee 


BREACH OF WARRANTY OF SUITABLE SHIPPING CONDITION 


General damages for the breach of warranty of suitable shipping con- 
dition would be the difference between the market value at destina- 
tion of the bananas actually delivered and the market value at des- 
tination of bananas meeting contract requirements. In the absence 
of proof of these values, delivered cost is the best indication of the 
minimum market value the bananas would and should have had. 
The amount received on resale, minus expenses directly incurred 
in the resale, may be said to represent the value of the bananas actu- 
ally received when such resale is promptly, properly, and diligently 


CALCULATION OF 


Where complainant fails to spell out in detail the items and amounts 
considered in establishing the damages claimed in a default proceed- 
ing, held, damages are calculated on the basis of items and amounts 
submitted by the Departmen. a <iin in canes cescccsus saesases 


Errect oF FarLurRE TO MAKE PrRoPER RESALE UPON DETERMINATION OF 


Where respondent rejected fruit purchased from complainant without 
reasonable cause, and where complainant failed to resell the pro- 
duce for the best price obtainable, the resale may not be considered 
as a proper basis for the computation of damages__.-...-.--.---- 


Failure to show basis for recovery Of... 2. < 25.55.c025s5e55s05-besec 
Loss or Prorit 


Loss of profits may not be allowed where resale was not within the 


93, 874 


eoutemnnlatinn 68 thé pettitee: 2.65 csc o6 Jeeccesnussscceseecus 77, 185 


To prove damages based upon loss of profits on resale, purchaser must 
show damages were within the contemplation of the parties and were 
certain. The fact that buyer was in the business of buying and sell- 
ing perishables was insufficient, in and of itself, to impute notice to 
seller that breach by it would result in loss of profits claimed_ - --- 

Where resales were made by a purchaser subsequent to the date of the 
contract in controversy, held, loss of profits was not within the con- 
templation of the parties and is not recoverable- .--.--..--..------ 











Perishable Agricultural Commodities Act, 1930—Continued 


DAMAGES—Continued 


Loss oF Prorits as, WHEN RECOVERABLE 
In order to recover loss of expected profits as special damages the 
buyer must show that such damages were within the contemplation 
of the parties, which in turn requires proof that the seller entered into 
the contract in controversy with knowledge of the terms of the con- 
tract of resale and with knowledge that a replacement purchase to 
fulfill the resale contract could not be made in the event of a breach. 


Losses resulting as direct and natural consequences of unlawful rejection. 


Measure of, based on amount of difference between contract price and the 
amount realized on resale as a result of unlawful rejection of commodity- 
MEASURE OF, FOR BREACH OF CONTRACT OF PURCHASE AND SALE 
“In absence of proof of value the frozen strawberries would have had if 
they had met the contract requirements, delivered costs may be 
taken as the best indication of the minimum market value the frozen 
strawberries would and should have had, and the net amount re- 
ceived on resale may represent the value of the strawberries actually 
received, when such resale is promptly, properly and diligently met_-_ 
Where damages claimed are based upon the difference between the 
value of the commodity actually received and the value which such 
commodity would have had if it had met contract requirements, both 
values must be established on the same basis, that is, job lot prices 
may not be compared with carlot prices__.........----------.-- 
MEASURE OF, BASED ON BREACH OF WARRANTY 
Damages to be recoverable must be within the contemplation of the 
parties. Losses herein computed on basis of Chicago market prices 
on date of delivery there to respondent, and not on basis of New York 
market prices on date of delivery to respondent sub-purchaser - - - -_- 


General damages for breach of warranty are measured by the difference 
between the market value of the produce actually delivered and the 
market value of the produce meeting contract requirements--_----- 


The measure of damages for breach of warranty is the loss directly and 
naturally resulting in the ordinary course of events from the breach 
WIE Set Shae ee be Ca Se ee ea A 


Damages for breach of warranty as to size of tomatoes distinguished 
from consequential damages for breach of warranty of quality___-- 
The proper measure of damages for breach of warranty is the difference 
between the value of potatoes if they had been as warranted, and the 
value of the commodity actually received, both values being as of the 
Si ONIN oon ore cane c een scsebaceckiocswwcucemuuead 
MEASURE OF, BASED ON DIVERSION FOR RESALE 
Where respondents refused to accept a carload of apples tendered to 
them at Indianapolis by complainant, the fact that complainant 
incurred additional expense in moving the shipment to Cleveland, 
Ohio, for resale and thereby increased the amount of damages result- 
ing from respondents’ rejection was held sufficiently justified by the 
fact that complainant had better dealer connections in Cleveland 
and also because it is often difficult to resell merchandise on the same 


market where it has been rejected by another dealer------- 


Measure of, based on failure of agent to sell at price authorized _ -------- 
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Perishable Agricultural Commodities Act, 1930—Continued 


DAMAGES—Continued Page 
Measure of, based on the difference between the value of the celery had it 

been merchantable and the value of the celery actually delivered _____-_ 1111 
Measure of, based on rejection of commodity_----._.----- 208, 234, 1277, 1443 


Since after an unjustified rejection by buyer, the seller is required to make 
reasonable efforts to mitigate the damages by obtaining the highest price 
possible on a prompt and proper resale, the somewhat higher fruit auc- 
tion prices for grapes obtainable at Cleveland appears to have justified 
seller’s action in shipping the rejected grapes from Chicago to Cleveland 
for WN 653 ooo cea poaes eno Ve ee ae eeneeeess: 683 

MEASURE OF, BASED ON REPLACEMENT PURCHASE 

Where the buyer of two cars of watermelons brought an action against 
the seller, alleging failure to deliver in accordance with contract 
specifications, and set up as a basis for such damages the purchase 
by complainant of two replacement cars of watermelons, it is held, 
that, in order to award damages on this basis, it must appear that 
there was a failure to deliver on the part of the seller or that there 
was a justifiable rejection by the buyer, and that the buyer exercised 
due diligence to minimize the damage by promptly purchasing water- 
melons of the same or similar grade or quality at the best price 


obtainable, if similar goods were available__.......-..---------- 532 
Measure of, based on resale of commodity__..-.-------------------- 375, 591 
Measure of, based on violation of authority given consignee___-_--_____- 1096 


MEasvrRE OF, UNDER Law oF STATE OF FLORIDA 
Where the breach of contract consists of a failure of the seller to 
deliver the goods, the measure of damages is ordinarily the difference 
between the contract price and the market price of the goods at 
tie timo and piles: OF GUNGRY. ... 555 os os oie egneaase 1080 
Proper measure of, for breach of warranty of quality defined__......---- 79 
Prorest FEE as 
Where respondent’s check for the purchase prices of two shipments 
of potatoes was dishonored upon presentation for payment and a 
protest fee was paid by complainant, held, that such protest fee is 
&. DIODET GWINENE Of CAINSRNE. «5 oo sa s ccnanecannceccesueanes 1269 
TRUCKING EXPENSES 
Where, as was contemplated by the contract, the purchaser sent his 
truck from Richmond, Virginia, to Ft. Pierce, Florida, to pick up 
a truckload of tomatoes agreed to be delivered by respondent-seller, 
but the seller had previously made other disposition of the produce 
without complainant’s knowledge, consent, or authorization, held, 
complainant should be awarded reparation to cover the trucking 


Cupemins wewnee:= |. oe es ee sa eens ea eae 1080 
DEATH 
Dismissal of complaint because of, of respondent......------.--.------ 871 
DECAY 


Average 4% of, found at destination as amounting only to 2% in excess of 
tolerance for decay in U. S. No. 1 lettuce and cannot be considered as 
UNNI CN ica a ag ts wins eS tc ec agape ca 1015 
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Perishable Agricultural Commodities Act, 1930—Continued 


DECAY—Continued 


DEFENSE OF, WAIVED BY SUBSEQUENT AGREEMENT Page 
Where seller agreed to ship apples to a purchaser at certain dates and 
was prepared to deliver apples which conformed with the terms of 
the contract at the time specified, but the purchaser requested a 
delay in delivery, and upon notification the following month that 
the apples showed decay, agreed to pay additional storage charges 
and further agreed to pay for reconditioning, held, the purchaser 
cannot claim the apples were not up to contract requirements at 
the time originally provided for delivery_._........-.----------- 1377 


‘TOLERANCE OF PERCENT 

Decay in tangerines ranging from 2 to 6 percent, averaging 4 percent, 
is not sufficient deterioration to indicate lack of suitable shipping 
condition in an f. o. b. shipping point transaction in view of the fact 
that a tolerance of 3 percent decay is allowed by U. S. Standards 
for tangerines in delivered sales. Nor is the condition 2 to 10 per- 
cent, averaging 6 percent soft and puffy fruit, in the month of 
February, sufficient damage to warrant the conclusion that the tan- 
gerines are abnormally soft and puffy__-.-.-----...------------ 969 


DEFAULT 


Admission of facts alleged in complaint by_._ 32, 55, 57, 70, 73, 96, 163, 177, 246, 
365, 393, 404, 412, 518, 520, 530, 539, 541, 576, 578, 580, 652, 653, 
668, 674, 677, 679, 681, 701, 712, 715, 730, 863, 876, 878, 881, 894, 
1087, 1124, 1127, 1129, 1131, 1133, 1147, 1152, 1238, 1256, 1260, 
1262, 1265, 1268, 1270, 1273, 1276, 1279, 1283, 1292, 1295, 1347, 
1349, 1352, 1354, 1356, 13870, 1373, 1376, 1427, 1429, 1434, 1463, 
1510, 1550, 1563. 


Waiver of oral hearing by ----- 32, 55, 57, 70, 73, 96, 163, 177, 246, 365, 393, 404, 
412, 518, 520, 530, 539, 541, 576, 578, 580, 652, 653, 674, 677, 681, 
859, 863, 894, 1087, 1124, 1127, 1131, 1133, 1147, 1152, 1238, 
1256, 1262, 1265, 1268, 1270, 1273, 1276, 1279, 1347, 1349, 1352, 
1356, 1373, 1376, 1427, 1434, 1510, 1550. 


DEFENSE 


BurpDEN oF PRoor : 
Where respondent contended that complainant agreed to an allowance 
on the purchase of bananas, and that the bananas were excessively 
defective, the burden is on respondent to sustain the defense__-_--_-_- 1530 


RerFvusaL oF Bank TO Honor CuEck as Nor RELIEVING OF OBLIGATION 
To Remit PromptT.y 
Refusal of bank in which proceeds of consignment sales were deposited 
to honor respondent’s checks did not relieve respondent of its obli- 
ent be Wire NINN 2S on oo eden klk ens 403 


Burden of proof of affirmative defense_..............._-.-.------- 583 


“DEFERRED BILLING” SALE 


DEFINITION OF 

A deferred billing transaction is no more than a sale where the price is 
agreed upon by the parties after there has been some determination 
of the market value of the merchandise involved__.......--.--.-- 
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Perishable Agricultural Commodities Act, 1930—Continued 


DELAY 

Effect of, due to 72-hour hold-over at assembly point under marketing Page 
SOD AU ROE. nhs os oon cet dicawcedadane tos sedusieee 208 

DELIVERED SALE 

Subject buyer’s inspection at destination. -..........-.--.-----------. 47 

DELIVERED SALE OF ROLLING CAR 

WOrreree PeRRNOO NO os ee Sc bth nas cn ckewekweddeuseeeee 981 


DELIVERY OF COMMODITY 
FAILURE TO Prove, DEFEATS ACTION FOR REPARATION 
Where complainant, in a reparation proceeding instituted to recover 
the purchase price of cantaloups delivered to a teamster alleged to 
have been the agent of respondent and acting on respondent’s be- 
half, failed to prove that the cantaloups were ever delivered to re- 
spondent and that they were ever delivered to an authorized agent 
of respondent, held, complainant cannot recover from respondent 
either the purchase price or the reasonable value of the cantaloups 
eeiavoress to Cie Gemaiiers oo oon sw oo eco eee eee 853 
SUFFICIENCY OF PROOF OF 
Where a trucker, on behalf of respondent, purchased 10 crates of can- 
taloups from complainant, and respondent at no time denied having 
received and accepted the cantaloups, held, on reconsideration, the 
trucker’s statement to a representative of the Department that he 
delivered the cantaloups to respondent plus respondent’s admission 
that it received some goods from the trucker on the day in question 


constitutes sufficient proof of delivery of the cantaloups to respon- 
dent 1533 


DELIVERY SLIP 
Signing of, as constituting acceptance...........-..------.----.------ 1106 


DEMURRAGE CHARGES 
ALLOWANCE OF REASONABLE AMOUNT FOR 
Where respondent-consignee stored potatoes in a railroad car for an 
unreasonable length of time, held, respondent will only be allowed a 
reasonable charge for demurrage in its account sales__._-.---.--. 868 


DISMISSAL 
AccorD AND SATISFACTION 
Where complainant sold watermelons to respondent and there was a 
dispute between the parties as to the quality of watermelons con- 
tracted for and the amount of payment due, held, respondent’s offer 
of a sum in full settlement, which was accepted by respondent with 
that understanding, amounts to an accord and satisfaction and, as 
the obligation was discharged, the complaint should be dismissed... 1474 


BREACH OF WARRANTY OF MERCHANTABILITY 
Where a carload of celery shipped in interstate commerce pursuant to 
a contract of purchase and sale was seized by the Food and Drug 
Administration for the purpose of ascertaining whether the celery 
was adulterated within the meaning of the Federal Food, Drug and 
Cosmetic Act and was subsequently condemned by the Adminis- 
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Perishable Agricultural Commodities Act, 1930—Continued 


DISMISSAL—Continued 


BrEacH oF WARRANTY OF MERCHANTABILITY—Continued 
tration as being adulterated within the meaning of said act, it is held, 
that the celery was not merchantable at the time of sale and diver- 
sion to respondent-buyer; that damages sustained by respondent as 
a result of complainant’s failure to deliver merchantable celery was 
the difference between the value of the celery had it been in mer- 
chantable condition and the value of the celery actually delivered; 
that since the celery was a total loss, the damages suffered by re- 
spondent was equal to the full amount of the purchase price; and 
that complainant’s complaint should be dismissed__..-..-------- 


BREACH OF WARRANTY OF SUITABLE SHIPPING CONDITION 
Where the evidence indicated that the alleged abnormal transportation 
service had little or no effect on the condition of the commodity 
found upon arrival at destination, held, that respondent’s claim of 
breach of warranty of suitable shipping condition is not barred by 
said alleged abnormal transportation service, and, therefore, the 
OOMINIGINE ANOUIG DOMINIO oo oo ome ce ccone semen 


Claim for shrinkage loss dismissed for failure to meet out-of-state stand- 


Complaint against one respondent and the latter’s counterclaim dismissed 
PACRRGH ODN 2s sees dich eee ose bes donee ewe det Sees 


Complaint dismissed because acceptance of check by complainant tendered 
in full settlement of the disputed claim constitutes an accord and satis- 
CCUM oe eo ee a oe see Ea a een at nndex 


ComPLiaNce Wi1TH TERMS OF CONTRACT 
Where evidence offered by respondent indicated that the bananas in 
question were delivered to respondent on a “deferred billing” ar- 
rangement whereunder respondent would set the price it would pay 
for the fruit after it was received, and the price so set would be such 
as to allow respondent a profit equal to or greater than that which it 
was currently obtaining on other fruit, and that respondent’s ac- 
counting to the complainant met the requirements of such contract, 
it is held, that respondent fulfilled its obligation under the contract 
and the complaint should be dismissed -_-_...........-.--------- 
Counterclaim dismissed for failure to file within limitation period__-_------ 
Counterclaim dismissed because of failure to show lack of suitable shipping 
DONO a ee bees oie eee Saeed ode a eee eee SSeS 
Counterclaim dismissed for failure to prove damages__..-..------------ 
Cross-complaint dismissed, for failure to file within limitation period-_- ---- 
Deatu or RESPONDENT 
Where one of the respondents dies prior to the issuance of a reparation 
order, held, the complaint as to this respondent should be dismissed - 
EQuaALIZATION OF DAMAGES 
Since the damages resulting from complainant’s breach of the war- 
ranty of suitable shipping condition is equal to the unpaid balance 
of the contract purchase price, respondent has no further obligation 
to complainant, and the complaint should be dismissed----------- 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
DISMISSAL—Continued 


FAILURE TO DELIVER IN ACCORDANCE WITH SPECIFICATIONS 
Where the contract of purchase and sale on a delivered basis called for 
a car of ‘‘vine-ripened, well-colored”’ cantaloupes, and complainant 
shipped a car of cantaloupes which, upon inspection at destination, 
contained ‘‘many hard” and ‘‘many green”’ melons, it is held, that, 
since ‘‘many” in inspection parlance means 25 to 45 percent, and 
since at least 25 percent and possibly 45 percent of the melons in this 
car were hard and green, the car of cantaloupes did not conform to 
the specification “vine-ripened, well-colored’”’ cantaloupes, and, 
therefore, respondent’s rejection of the cantaloupes was not without 
reasonable cause, and the complaint should be dismissed - - - ~~ --_-- 


FaILvrRE TO DELIVER BECAUSE OF IMPOSSIBILITY OF PERFORMANCE 
Where complainant contracted for the purchase from respondents of 
carloads of grapes from a specific vineyard, shipment to begin on a 
certain date, but no grapes were shipped by respondents because the 
grapes failed to mature, held, that since performance by respondents 
was rendered entirely impossible by climatic conditions, respondents 
were not liable in damages and the complaints should be dismissed - - 





FaILurE TO EstaBiisH CONTRACT 
Where complainant alleged unlawful rejection of two carloads of grapes 
by respondent, but the evidence shows that the parties did not agree 
upon the terms of a contract with respect to the grapes, it is held, 
that since there was no contract binding upon respondent his refusal 
to accept the grapes was not in violation of the act and no obliga- 
tion may be imposed upon him for any alleged loss that may have 
accrued to complainant as the result of such refusal, and, therefore, 
the complaint should be dismissed _ ............-.....-....--.-- 
In action by buyer against seller for nondelivery of strawberries which 
buyer claims seller orally agreed to sell, held, that the parties in- 
tended the preparation and execution of a formal contract to be a 
condition precedent, and since seller refused to sign the formal con- 
tract, the complaint should be dismissed__._-_..-.--------------- 
FarLureE TO FILE CouNTERCLAIM WITHIN LIMITATION PERIOD 
In suit by complainant for breach of warranty of potatoes, where re- 
spondent interposes counterclaim for unpaid purchase price, held, 
that counterclaim was not filed within nine months after cause of 
action accrued and it should be dismissed_____.__.-------------- 
Where respondent’s counterclaim was not filed within 9 months after 
the cause of action accrued, the counterclaim is dismissed for lack of 
SUNN a a csr hed hac iad ee 
FAILURE TO MEET ConDITION PRECEDENT 
Where respondent sold complainant a carload of tomatoes on the con- 
dition that the car be released to respondent by the shipper, but the 
shipper did not release the car, and as a result respondent failed to 
deliver the car to complainant, held, no sale was consummated, and 
respondent violated no duty owed to complainant_-__...--.------ 
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CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10 A.D. 


Perishable Agricultural Commodities Act, 1930—Continued 


DISMISSAL—Continued 


Faritvure To Prove DamMaGEs 
Where complainant, who contracted to purchase from respondent a 


carload of potatoes, U. 8. No. 2 grade, received and sold the potatoes 
shipped by respondent without payment of the price and complain- 
ant seeks to recover a loss alleged to have been sustained on resale 
because the potatoes were not U. S. No. 2 and were abnormally de- 
teriorated, held, that while the potatoes shipped were U. S. No. 1, 
Size A, they were not in suitable shipping condition, but since com- 
plainant failed to prove the value of the potatoes received the 
Gomemieint Shonid 0 CemnNN nos new eb oe ce seccecccuwemnen 


Where respondent breached an express warranty as to size of apples, 


and complainant failed to establish the value of the produce actually 
delivered, held, the reparation complaint should be dismissed___-_-__- 


Where respondent sold and delivered to complainant one carload of 


cauliflower, which complainant accepted, and the facts show that the 
cauliflower was not in suitable shipping condition, but there is no 
evidence as to the value the cauliflower would have had if it had met 
the contract requirements, held, the delivery by respondent of the 
cauliflower not in suitable shipping condition constitutes a violation 
of the act, but since complainant has failed to prove damages sus- 
tained, the complaint should be dismissed__-_-_.....--.--------- 


FariLurE TO PrRovE EXISTENCE OF AGENCY 
Where complainant, in a reparation proceeding instituted to recover the 


purchase price of cantaloups delivered to a teamster alleged to have 
been the agent of respondent and acting on respondent’s behalf, 
proved only that it was customary in the market where the trans- 
action occurred to deliver goods to teamsters without requiring 
written authorization from the person the teamster purported to 
represent and without requiring the teamster to sign for the goods 
delivered, held, that since complainant has failed to prove the exis- 
tence of the alleged agency it cannot hold respondent liable under the 
contract of its alleged agent and, therefore, the complaint should be 


a a ed 


FAaILurRE TO Prove Express WARRANTY 
Where the evidence established that the only representation as to the 


grade or quality of the tomatoes made by respondent to com- 
plainant was a statement in the seller’s invoice that the tomatoes 
graded U. 8. No. 1 at Bullard, Texas, the point of origin of the ship- 
ment, and a Federal-State inspection verified this grading, it is held 
that complainant failed to sustain the burden of proving that 
respondent had expressly warranted the absence of field diseases in 
the tomatoes and, therefore, the complaint seeking to recover the 
contract price of the tomatoes, which is alleged to have been paid to 
respondent under protest, should be dismissed_............----.. 


FarLure To Prove Lack or DILIGENCE 
Where in a reparation proceeding complainant sought to recover for a 


carload of potatoes which respondent handled for complainant’s 
account, the market value of similar potatoes at the place of sale for 
a period covering five days after arrival, held, the claim should be dis- 
missed, since an extended period of sale at a price below the pre- 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


DISMISSAL—Continued 


FalitureE To Prove Lack or DitigeNce—Continued 
vailing market did not establish lack of diligence in view of the fact that 
the market was slow and part of the shipment was affected by frost _- 


FarLvurE To SHow Basis ror RECOVERY OF REPARATION AWARD 
Where the evidence shows that complainant-purchaser of two cars of 
watermelons constructively accepted the shipments by reason of 
failure to notify the shipper of the results of inspection and intention 
to reject within a reasonable time, under the regulations, it is held, 
that the purchaser became liable to respondent-seller for the pur- 
chase price of the melons, less any damages the purchaser could prove 
resulted from the seller’s breach of warranty, but that since the 
purchaser has not paid the purchase price or any part thereof, it has 
no basis for recovery and its complaint for damages should, there- 
(ones ie ume os orto ke 
FaILurE TO SHow DETERIORATION OF COMMODITY 
Where complainant-purchaser seeks damages alleged to have been sus- 
tained because cauliflower purchased from respondent was not in 
suitable shipping condition, held, the complaint should be dismissed 
for lack of evidence to show that the cauliflower was abnormally 
deteriorated at the destination contemplated in the contract of pur- 
CTI IN ON sn cc eres anes ede cena nena 
FaILurE TO EstaBiisH CONTRACT 
Where respondent seller authorized a broker as its agent to sell five 
carloads of onions to complainant on particular terms, but the broker, 
in negotiating the contract, offered the onions on other terms, held, 
no contract resulted because there was never mutual assent between 
the parties, and therefore, the complaint should be dismissed___--- 
FariLurE To SHow Princrpat’s LIaBILity TO SuB-AGENT 
Where respondent-seller engaged a broker, also named as a respondent 
to sell a lot of frozen red raspberries, and that broker, in turn, em- 
ployed complainant as his correspondent broker, held, respondent- 
seller is not liable to complainant-broker for his compensation in the 
transaction in the absence of a showing that respondent-seller in- 
tended, by its approval of such arrangement, to adopt complainant 
as its sub-agent, assuming responsibility for his conduct and accept- 
ing the sub-agent’s responsibility to it, and, therefore, the complaint 
against the seller should be dismissed _---...............-..---- 


FaILurE TO Sustain BuRDEN OF PROOF oF EXISTENCE OF AGENCY 
Where complainant alleged that he acted as respondent’s agent in 
purchasing and shipping a quantity of bananas which respondent 
rejected but complainant failed to sustain the burden of proving that 
any contract was agreed upon by the parties, the complaint for 
damages resulting from the rejection of the commodity is dismissed_ 
ImprorPeR Parties NAMED AS RESPONDENTS 
Where complainant sold a carload of carrots to a purchaser to be desig- 
nated later by respondent-broker, who advised complainant’s office 
in due course of the purchaser’s name and the produce was sent to 
said purchaser, complainant’s cause of action should be against the 
purchaser, and the claims against the broker or other parties should 
Nc ct cat a aa aa aa a ee 
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CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10 A.D. 


Perishable Agricultural Commodities Act, 1930—Continued 


DISMISSAL—Continued 
Lack or LIABILITY OF AGENT 


The complaint against one of the parties should be dismissed as the 
latter merely acted as respondent’s agent in making the sales, and 
had already remitted the net proceeds obtained therefrom to com- 
SONG oct ee sobs es ae be at ack eenaaneanes eau 


LAWFUL REJECTION oF COMMODITY 


Where complainant alleges that respondent rejected without reason- 
able cause a truckload of field run tomatoes sold on the basis f.o.b. 
acceptance final, it is held, that the contract was for tomatoes of 75 
percent U.S. No. 1 quality, that respondent’s rejection of the toma- 
toes was with reasonable cause because they were abnormally deteri- 
orated on arrival, and that the complaint should be dismissed -_- -- 
Where complainant sold respondent oranges upon a delivered basis and 
subject to respondent’s inspection at destination and the contract. 
contained no specifications as to grade or quality of the oranges to be 
shipped, it is held, in an action for unlawful rejection of the oranges 
by respondent, that in the absence of specifications as to grade or 
quality there is an implied warranty that the oranges will be suitable 
for the purpose for which purchased, if known, and that since inspec- 
tion at destination disclosed that the oranges were diseased by ‘con- 
siderable pitting,’’ respondent’s rejection of the fruit under the cir- 
cumstances was not without reasonable cause and, therefore, the 
complaint should pe cmisminged.. 8 on oo oe icc ecwccsenscae 
Where complainant sold three carloads of potatoes to respondent in 
f.o.b. sales, and the latter rejected the shipments upon arrival, and 
the destination inspection certificates show that the shipments con- 
tained averages of 6 and 16 percent Slimy Soft Rot, held, the pota- 
toes were not in suitable shipping condition, respondent’s rejections, 
therefore, were not without reasonable cause, and the complaints 
Rene PATI ne oe cee g ate aaa ed eee es enna 


MATERIALITY OF BREACH OF CONTRACT 


Where respondent contracted to sell complainant a carload of Cali- 
fornia Pascal celery, Kaybee Brand, grading approximately 85 per- 
cent U. S. No. 1 but instead shipped a carload of California Pascal 
celery, First Pack Brand, averaging approximately 89 percent U. S. 
No. 1 grade, and’where complainant sought to recover as reparation 
the difference between the total costs connected with the shipment 
and what the celery actually realized upon resale, held, in the absence 
of proof that the celery shipped had a lesser market value than that 
contracted for, the complaint should be dismissed, since the breach 
Oe SORTEROU WES TOU HINIITIEN. coo oa eo oe nko awed nwed ese wceus 


PAYMENT IN FULLON Basis OF SALE AS DISTINGUISHEDF ROM CONSIGN MENT 


Where complainant alleged that respondent improperly withheld a 
sum of money and did not account for same as consignee in connection 
with the handling of a quantity of cucumbers and chili peppers, and 
respondent denied that any of this produce was handled on consign- 
ment, but admitted that the produce was purchased by it, and where 
the evidence indicates that the transaction as described by the com- 
plainants was a ‘‘deferred billing” sale, in the nature of consignment, 
it is held, that the evidence in this proceeding shows that a ‘‘deferred 
billing’”’ sale is not a consignment, but rather a sale with the under- 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
DISMISSAL—Continued 


PAYMENT IN Futt on Basis oF Sate as DistTiInacuisHED From Con- 
SIGNMENT—Continued 

standing that the price will be determined after the market has been 

established for the produce covered by the transaction, and since the 

transaction involved was a sale at an agreed price, which price has 

been paid, the complainants are not entitled to any further account- 

ing or payment from respondent and the complaint should be dis- 

WO isc etc 3 co eeeeuekasancnet a waadas ends eee eee 
PETITION FOR RECONSIDERATION BecausE OF No Error IN Prior ORDER 

No error in dismissal for complainant-purchaser’s failure to prove dam- 

ages where the purchaser established the value of cauliflower actu- 

ally received on a job lot basis, but failed to establish, on a job lot 

basis, what value cauliflower would have had if it had met contract 

TOURING so ne ee eee eseanseseusueeaaduesh eee 

Since the prior order is supported by the evidence of record and appli- 

cable law, the petition for reconsideration is dismissed__.._--.---_- 


Petition for reconsideration dismissed for failure to show error in prior 
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1464 


OGTR «on cancs 68, 223, 230, 243, 366, 372, 555, 571, 703, 710, 897, 901, 1507 


Petition for reconsideration of prior order dismissed because of inconsist- 

ency of claim of rescission of contract where claimant accepted produce-- 

Petition for reconsideration of prior order dismissed because of settlement 

ORNs RN Ne athe a See hci a ln eens Sees eee 

POntion: 08 CeiNGN So et oe eden eee euGddat waomese naea aes 

RESCISSION OF CONTRACT 

Where respondent purchased a truckload of bananas after inspection 

at loading point by its purchasing agent but refused to accept deliv- 

ery at destination unless the price was reduced one cent per pound 

which complainant refused to grant, and, after respondent rejected 

a counteroffer of a smaller allowance, complainant resold the bananas 

in another market without making it clear to respondent that the 

resale was made merely to mitigate damages, it is held, that, under 

these circumstances, the contract was rescinded, thus releasing re- 

spondent from liability and warranting dismissal of the complaint_- 
SETTLEMENT BETWEEN PARTIES 

The complaint is dismissed where the Department has been notified by 

complainant that the controversy has been settled by agreement of 

the parties and that the complaint should be dismissed___...----- 

The Department having received a letter from complainant’s attorney 

to the effect that a settlement had been agreed upon between parties 

to the proceeding and that the matter may be considered closed, 

the complaint is, accordingly, dismissed_...........-.---------- 

The Department having received letters from complainant’s at- 

torneys and respondent that a settlement had been agreed upon 

by the party to the proceeding, and that the matter may be con- 

sidered closed, the complaint and counterclaim are, accordingly, 

CNIS co 5 es ns Shaan Y oeee Re ah OA tee eee 
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1678 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10A.D. 


Perishable Agricultural Commodities Act, 1930—Continued 


DISMISSAL—Continued 


SETTLEMENT BETWEEN PartiEs—Continued Page 
The Department having received a letter from complainant’s attorney 
to the effect that a settlement had been agreed upon by the parties 
to the proceeding and that the matter may be considered closed, 
the complaint is, accordingly, dismissed__..............._.-_---_- 52 
The Department having received a letter from complainant’s attorney 
to the effect that complainant had received the balance of the settle- 
ment agreed upon and authorizing dismissal of the complaint, the 


complaint is, accordingly, dismissed. .............-.-....--.-... 896 
Upon settlement of claim and consent of parties to dismiss this pro- 
ceeding, the complaint and counterclaim are accordingly dismissed_. 916 


Where the attorneys representing the parties notified the Department 

that the respective claims have been amicably settled, the complaint 

and countercomplaint are, accordingly, dismissed__............_- 90 
Where complainant notified the Department that its claim against 

respondent had been settled and that the complaint may be dis- 

missed, the complaint is, accordingly, dismissed__............---. 1357 
Where complainant notified the Department that the dispute has 

been satisfactorily settled between the parties, the complaint should 

PG SIE ee en eee ee 1484 
Where complainant notified the Department that the dispute had 

been settled amicably between the parties and that there was there- 

fore no necessity to hold an oral hearing which had been scheduled, 

the complaint should be and is dismissed. _..........-...--.---- 1275 
Where complainant notified the Department that it had received 

from respondent a check in the sum of $300, which complainant had 

accepted in full settlement of the controversy between the parties, 

Gis OOM GU NG «oo ss Ss Beeb Sek 1121 
Where complainant’s attorney notified the Department that the case 

had been amicably settled by the parties and requested that the 


complaint should be dismissed, the case is, accordingly, dismissed _ - 52 
Where complainant’s attorney notified the Department that a settle- 
ment has been reached by the parties, the complaint is dismissed_._ 1274 


Where complainant’s attorney notified the Department that its claim 
had been settled and respondent’s attorneys filed a consent for 
dismissal signed by complainant, the complaint is, accordingly, 


aberdeen ge ena i Milt iy Sh Rennes meriys lls enti Babee e 1253 
Where the Department was notified by complainant that the contro- 
versy has been settled upon payment in full by respondent of the 
claim, and dismissal was requested, the complaint is, accordingly, 
1485 


I eee ee cee oe eae ae tine Pa ee ae aneti 
Where complainant’s attorney notified the Department that the 

parties had amicably settled the dispute and authorized dismissal 

of the complaint, the complaint is, accordingly, dismissed _- ~~~ ---- 76 
Where complainant notified the Department that a settlement of the 

claim had been effected, the complaint is dismissed. ..........--- 916 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


f DISMISSAL—Contionued 
SETTLEMENT BETWEEN Parties—Continued 
Where complainant notified the Department that a settlement had 
been reached and authorized cancellation of the complaint and 
respondent withdrew his counterclaim, the complaint and counter- 
Rea Oi I ori a et eas eee Gan at ae 
Where the Department received notification from the attorneys repre- 
senting both complainant and respondent that the controversy had 
been settled by agreement between the parties and the payment by 
respondent to complainant of $340, the complaint and countercom- 
plain’ are, aecotdingly, CIMRMNORS «<5 6 oc ose eos Sees 
Where, during the course of the hearing, the parties mutually agreed 
upon an amicable settlement of the dispute and entered a stipulation 
to that effect, together with the request that the case be dismissed, 
the complaint is, accordingly, dismissed _-_-_.........--.-------- 
Where the parties entered into an agreement to compromise the dis- 
pute and signed and submitted for the record a stipulation author- 
izing dismissal of the complaint, the complaint is dismissed __-______ 
Where the parties entered into an agreement to compromise the dis- 
pute and signed and submitted for the record a “Stipulation for 
Settlement” authorizing dismissal of the complaint, the complaint 
Bi CONNIE ah rs a aed eee 
Where the parties by stipulation stated that an amicable settlement 
has been reached and requested dismissal of the complaint, the com- 
plaint is, aenorainaly, Gime 6 gcc 55 cess deen nasccea towne 
Where the parties entered into a stipulation agreement providing for 
settlement of the controversy by the payment of designated amounts 
to complainant by respondent, and the Department has been noti- 
fied that respondent has discharged all its obligation under the 
stipulation, the complaint is dismissed___-__-___ eee ode same 
Where the parties entered into a stipulation to the effect that the con- 
troversy had been settled and that the complaint be dismissed, the 
complaint is accordingly dismissed___.........-....------------ 
Where the parties notified the Department that they had amicably 
settled their claims, the complaint and counterclaim should be dis- 
Tee oe. eh ot ed aan eee ted Feith tee eee 
Where the parties signed and submitted for the record a settlement 
agreement, and thereafter complainant authorized dismissal of the 
complaint, and respondent authorized dismissal of the countercom- 
plaint, the complaint and countercomplaint are dismissed _- - -- - - - -- 
WITHDRAWAL OF CoMPLAINT 
Where complainant notified the Department that it would be impos- 
sible for a representative to attend the hearing and expressed a desire 
to withdraw the complaint, the complaint is dismissed -_-_----..-.--- 
Where the complainant requested that the complaint be withdrawn, the 
COMMNINING 1s CININNO: x c= 5 5s neo sc Sn eeeeaecanenes Soars 


DIVERSION FOR RESALE 
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Perishable Agricultural Commodities Act, 1930—Continued 
DUMPING 


Proor or NECESSITY FOR Page 
Where proof of damages rests upon necessity for dumping produce, the 
lack of proof of such necessity precludes recovery_-_---.-...----_- 864 
ESTOPPEL 
Denial of authorization by principal not estopped___.....-..-..---__--__ 1534 
EVIDENCE 


Apmission Not DETERMINABLE OF IssuUE 
Alleged “admission” of complainant as to damages held not determin- 


WING ia nt oe aawsecera sel ew asaueas dees moun eleeseeees 1243 
Burden of proof of affirmative defense___......---.------------------ 583, 833 
Burden of proof as to agreement to assume loss on consignment shipment... 889 


BuRDEN oF Proor as To Contract TERMS 
Where there is no reference in the correspondence between the parties 
at the time of the transaction to the type of railroad car to be used 
or objection to the type of car that was actually used, respondent 
failed to sustain the burden of proof that the contract called for ship- 
malin A Veneinted POT. CAr!. 6.222 5622252 once keke 722 


BurpEN oF Proor To EstaBiLisH AFFIRMATIVE DEFENSE 
Where complainant sold a carload of potatoes to respondent at an 
agreed price and the evidence shows that complainant shipped pota- 
toes that complied with contract specifications, that the shipment 
arrived and was refused by respondent who claimed that the broker 
agreed to take back the car of potatoes and dispose of them without 
loss to respondent, but the broker denied making any such deal with 
respondent, it is held, in complainant’s action for the loss sustained 
upon resale of the potatoes, that: (1) respondent had the burden of 
proof to establish its affirmative defense that the broker offered to 
resell the potatoes without loss to respondent, as well as the burden 
of proving that as an agent of complainant the broker was authorized 
to make such offer and guaranty against loss; and (2) since the whole 
record discloses that respondent has failed to prove the alleged offer was 
made or that the broker had any authority to make any such agree- 
ment, respondent’s failure to accept and pay complainant for the po- 
tatoes was in violation of the act, for which complainant should be 
RIRTOIME RIDANNIOR onic e cn cn none acemecabelar on cuelddeeunsaa 1134 
Buvdetol Drool 60: CaUADUISD CllOUFl 8 oii ace snnmnannnnnecnensccesnanne 1528 
BurpDEN oF PRoorF As TO EXISTENCE OF ExpRESS WARRANTY 
The burden of proof is upon the buyer to show that the seller expressly 
warranted the quality or condition of the grapes in question_ _ ~~~ --- 240 
Burden of proof.asto implied warranty....-...../....-<.......-..-.<..- 41 
BurRDEN OF Proor ON MATTER OF PAYMENT 
Where respondent claims brokerage was paid to complainant on two 
carloads of watermelons, respondent has the burden of proving this 
payment and a mere assertion of payment in its answer is held not to 
be sufficient to sustain this burden of proof__.....-...---------- 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
EVIDENCE—Continued 


BuRDEN OF PRoor As TO TERMS AND CONDITIONS OF CONTRACT 
The burden of proof is upon complainant to establish the terms and 
conditions of the contract relied upon, breach thereof by respondent, 
end the: Carienod anaieth, 2 os, oo ss Se tc acwsneewasdoGewwees 
BurRDEN OF PrRoor As To Uss oF HarsH TERM 
Where respondents alleged that they agreed to purchase a carload of 
apples from complainant “‘subject good condition on arrival,” held, 
since the alleged term is a very harsh term insofar as the seller is con- 
cerned and is not frequently used because it enhances the possibility 
of rejection on unsubstantial grounds, the party seeking to establish 
such term as a part of its agreement must present compelling evi- 
deme tharent. |. 6 25 oes So he ae ee ee eee 
BuRDEN OF Proor OF WITHHOLDING OF PERTINENT INFORMATION 
Where respondent-buyer alleged that complainant-seller withheld per- 
tinent information concerning the grade of a carload of potatoes at 
the time of purchase and sale, and complainant’s president testified 
under oath that he had not received the invoice from the shipper at 
the time complainant sold the potatves t> respondent and was, there- 
fore, unaware of the grade, it is held, that respondent has failed to 
sustain the burden resting upon it to prove the allezation that per- 
tinent information was withheld by complainant__.....-.-.------ 
Contract to guarantee payment established______._.-------- inca tog nieces 
Effect of failure to disclose any reference t9 rolling car- - --- 2 aie 
Effect of inspection made six days after arrival_-__-_------- iha/asacd Laker 
Facts failing to show accord and satisfaction___.....-.------ wigan 
Facts failing to show complainant conducted business as partner__.----- 
Facts failing to show contract was based on terms of f.o.b. acceptance 


Facts failing to sustain burden of proof as to existence of bona fide dispute 
as well as acceptance of less than full payment to establish accord and 
SORIIBCNION 5 5 oo oo cnncad nomnd une aaa sae wel ee eee 

Facts showing commodity was not in suitable shipping condition. --.-~-- 

Facts showing complainant conducted business as an individual, and not as 
Oe es ck acted cece enescdnnsene dnenucsiaeeeuneemedees 

Facts showing complainant delivered a car of lettuce which complied with 
the t :ms of the contract ____-_--- 25g ea cas aici eee anc ake ea ee ee ea 


Facts showing complainant was broker. -.-.-...-...---...-----.------ 
Facts showing f.o.b.acceptance final sale_._-.....---.---------- eaten 
Failure to establish contract of purchase and sale__-_-.-------- isaac 


Failure to establish express warranty as to grade_---_--------- 
Failure to establish lettuce did not grade 85 percent U. S. No. 1._---.--- 
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Perishable Agricultural Commodities Act, 1930—Continued 
EVIDENCE—Continued 


Farture To Estasiish PrRooF Aas TO ABNORMAL DETERIORATION OF 


ComMopDITY 
Where complainant sold and delivered to respondent a carload of U. S. 
No. 1 tomatoes which so graded at point of shipment and which were 
handled under normal transportation service but which graded 40 
percent U.S. No. 1 five days after arrival and acceptance by respond- 
ent because of mechanical defects, held, this does not establish that 
the produce was abnormally deteriorated upon arrival______---_--- 
Failure to meet condition precedent resulting in failure to establish contract 
i NIN ON IN kg ts ew i So Sense 
Failure to object to terms of contract of purchase and sale_____.----_-_- 
Failure to prove existence of agency. = ........-...-.--.....--.<...-< 
Faiture To Prove NEGLIGENCE BY SELLER IN IcInG Car 

In contract of sale of carload of cauliflower, where complainant alleges 
that respondent failed to properly ice car resulting in a deterioration 
of the produce, held, that the evidence fails to show any irregular- 
TNE oo oe ene econ eke ee teas eee Suelacwownwaa 

FariLure To Prove Trpspurn May Nort INcREASE IN TRANSIT 
Where respondent-buyer, in defending a suit for the purchase price of 
a carload of lettuce reported to grade 85 percent U.S. No. 1 at ship- 
ping point with 15 percent grade defects, including 2 percent tipburn, 
contended that since the lettuce was found to contain 17 percent 
tipburn at final destination, the lettuce was incorrectly graded at 
shipping point on the theory that tipburn does not increase in transit, 
it is held, that the evidence is insufficient to prove tipburn does not 
and may not increase materially in transit; that it cannot be con- 
cluded on the basis of the evidence that the lettuce contained more 
than 2 percent tipburn found by Government inspector at time of 
shipment; and that respondent has failed to prove the lettuce did not 
grade 85 percent U. S. No. 1 at time of shipment, and, therefore, 
reparation should be awarded complainant in the amount of the 
purchase price of the carload of lettuce________- pe ee op ee 
Failure to prove transaction was a consignment rather than a sale-_-_---- 
Failure to prove unmerchantable condition. __.._........--.--------_- 
Failure to show abnormal deterioration of commodity_._.....___.------ 
Failure to show buyer relied on erroneous shipping date in_______...__-- 
Failure to show commodity not of grade warranted___.........-------- 
Farture to SHow Loss Resuttinc From Breacw oF ContTRACT 
Evidence of the deteriorated condition of the cauliflower at Baltimore 
on September 14, over 2 weeks after shipping date, is not proof that 
it also was deteriorated at Chicago on September 7 or 8. The loss 
sustained was not necessarily due to respondent’s breach of contract, 
but may well have been due partly, if not entirely, to complainant’s 
delay in the disposition of the shipment after arrival at the original 
NN ee nee ee ae nee eee a aan a eae ne won 


Danees Go Gnew OW Gareeens.... 8... sins cosccaccussnccns 
Failure to show seller failed to deliver__......--..-------------------- 
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Perishable Agricultural Commodities Act, 1930—Continued 
EVIDENCE—Continued — 


RUNG AO SEO OMeRORE: 5 oo 5 oo ee eee te Soe 
Failure to sustain burden of proof as to broker’s negligence in negotiating 
econtsseb om behagit'of Nis principal: <= =.=... . 2255255 se ccck sce cucss 381 
Far1LurE TO Sustain BurRDEN oF PrRoor as TO CAUSE OF ACTION 
Where complainant failed to offer proof of any kind in support of the 
complaint and failed to sustain the burden of proving a cause of 


action against respondent, the complaint should be dismissed - - - -_ 1363 
Failure to sustain burden of proof of existence of agency contract____-_-_- 664 
Failure to sustain burden of proof as to guarantee of freight charges-- --- 1431 


FaILurE To SusTaIN BURDEN OF Proor as TO MopIFIcATION OF CONTRACT 
Where complainant submitted evidence to prove that it sold to respond- 

ent a carload of lettuce at an agreed price of $3 per crate f. o. b. 
shipping point plus $50 for top ice and respondent alleged that it 

had remitted on the basis of $2.75 per crate because a 25-cent allow- 

ance had been given but failed to offer evidence of such allowance, 

held, respondent has failed to sustain its burden of proof with respect 

to alleged modification of the contract and, therefore, respondent's 
failure to remit on the basis of $3 per crate was in violation of section 

2 of the act, for which reparation should be awarded complainant 


in the amount of the balance due plus interest____-------------- 1093 
Federal inspection as best evidence of condition of commodity -_--_------ 1015 
Fruit met contract requirements in that they graded U. 8. No. 1 out of 

MOVERS. 2 6.5 2a nko ees ons sone ded ae nana sae aoe eeee are 1008 
Inadmissability of oral evidence to vary or modify written contracts-_---- 385 
Insufficiency of proof of delivery of commodity__-----.---.------------ 1534 
Lack 06 (a eek CNP ORs oso od oe eed Hoes een eoawee 1020 
Lack oF SuITABLE SHIPPING CONDITION 

Lack of suitable shipping condition is evidenced by destination inspec- 

tion certificates showing 6 and 16 percent Slimy Soft Rot in ship- 

WOTAN OE WI ia oe rant an ces nace cnse Meee eekeuaes 170 
Limited Federal versus buyer inspection..............--.......--.---- 1015 
Matter not constituting counterclaim... .-...........---.--..-....--- 159 
MopiFIcaTION OF CONTRACT 

Evidence established that contract for four carloads of onions size 

50 to 60 percent 2 inches and up in diameter was modified to allow 

shipment in the third carload of onions size 60 to 70 percent 2 

ORO OND Ge ooo i hic Sw snk BS ede een ea wewand 589 
Negotiations prior to consummation of broker’s memorandum of sale as, 

Ol Cen Cr Ge oe eo wa pana ae ee 166 
PRESUMPTION OF RECEIPT OF LETTERS 

Proof that letters were duly mailed gives rise to a presumption of 

their receipt by sendee and failure of the sendee to object to the 

contents of these letters, which showed complainant had repre- 

sented the melons as being U. S. No. 1 grade, is held to indicate 

that respondent assented to the terms contained therein---------- 82 

1118 


Prool of SHMANGE, 5 cco oo os co coe cacscandedeecnsaascuseeeaseencoas 








Perishable Agricultural Commodities Act, 1930—Continued 
EVIDENCE—Continued 


Proor or BRoKkER’s AUTHORITY 
Where two of complainant’s employees and an independent water- 
melon dealer testify that respondent quoted the melons as being 
U.S. No. 1 grade, held, that this is sufficient proof of complainant’s 
authority to represent to prospective buyers the watermelons as 
PRINCE. O0 NG. A URINE ee a achat n amatanesenene 
Proor or Letters Berna Duty MAILED 
Where complainant’s secretary testified that she wrote up 26 con- 
firmations covering sales on 35 carloads of watermelons sold for re- 
spondent’s account from June 14, 1949 to June 28, 1949, and that 
these were mailed in separate envelopes on various dates to re- 
spondent, this is held to show that the letters were duly mailed; 
whereas testimony of respondent’s president that he wrote and 
mailed a letter to complainant indicating that brokerage was to 
be paid only on carloads actually accepted is held not to prove that 
Cue eeer ee ny Wn ee on tee uke eccuce 
Proof of transportation service and conditions._.-...-.-.-------------- 
Terms of contract of sale as shown in brokers memorandum of sale- ----- 


Transaction based on sale as distinguished from consignment_-__--------- 


EXPENSES 
INSPECTION FEE AS, NOT ALLOWABLE 
Where complainant, a broker, seeks to recover. from his principal, 
the shipper, the cost of inspection on a carload of onions, which 
inspection was obtained by the buyer, it is held, that reparation 
is not allowed for this charge because (1) the inspection fee is re- 
garded as a cost of securing evidence, to be borne by the buyer, 
and (2) there is no showing that the shipper authorized complain- 
ant to reimburse the buyer for this expense----..--------------- 
F.0.B. ACCEPTANCE FINAL 
DamaGes RECOVERABLE BY BuyER UNDER Contract TERM OF 
The contract term, f.o.b. acceptance final, precludes the defense that 
the produce was loaded in unsuitable shipping condition, but a 
buyer under this form of contract may recover from the seller for 
damages caused by the latter’s failure to comply with the contract 
as to the character of the goods, the time of shipment, or other 
material provision of the agreement and, therefore, the only ques- 
tions in this proceeding are with respect to whether any substantial 
part of the damage suffered in the transaction is attributable to 
improper loading, failure to ship on the date required by the con- 
tract, or fault on the part of complainant with respect to the truck- 
PENN pone ee rae on ae aR Oa kes = Ree Gaee 
EvIpDENCE SHOWING ConTRACT INCLUDED TERM OF_--.---------------- 
Failure to show contract was based on terms of_.......-.--.----------- 
Lack or Ricut or REsJEcTION UNDER TERM OF 
Where respondent purchased tomatoes from complainant on an 
f.o.b. acceptance final basis, it is held, respondent has no right of 
rejection nor right to claim damages for lack of suitable shipping 
condition, and is liable to the complainant for the balance due on 
SIAN BULORINO NOE 6 oes ck cet cdakcenosesonnnnsees 
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Perishable Agricultural Commodities Act, 1930—Continued 


F.O.B. CONTRACT 
DELIVERY IN SUITABLE SHIPPING CoNDITION UNDER Page 
In an f.o.b. sale the shipper is required to deliver produce to the 
carrier in suitable shipping condition, that is, in a condition which, 
if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deterio- 


ration at the destination specified in the contract______._.____- 231, 969 
Lack of warranty of suitable shipping condition in, where produce was 
not transported under normal travel time___.___..._.-_-_---_-_-- 1102 


WARRANTY IN 
Under the regulations under the act, the shipper warrants in an 


f.o.b. sale that the commodity will be in suitable shipping con- 
dition at the time of shipment; that is, in a condition which, if the 
shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract._._.........--------- 1012 


F.0O.B. SHIPPING POINT 
Errect oF Contract TERM OF 
Where seller’s confirming telegram included the term: “F.O.B. 
Acceptance on Federal Inspections Showing U. S. One Green at 
Shipping Point,’’ but was subsequently amended, upon buyer’s 
objection, by deleting the word “acceptance,” held, the parties 
contemplated only the usual f.o.b. shipping point terms, with a 


warranty that the commodity graded U.S. No. 1 Green at shipping 
190 


Errect or DELAY DuE To 72-Hour Ho.p-OvER 
Since the buyer in an f. o. b. shipping point contract assumes all 
risk of delay in transit not caused by the shipper, the 72-hour 
delay at assembly point established under marketing agreement 
and order cannot be attributed to the shipper as the purchaser is 
charged with official notice of the agreement and order which was 
published in the Federal Register, and had actual knowledge of 
Ce OUIIATy MENGE S35 2 St we ee ee See 


FEDERAL FOOD, DRUG AND COMESTIC ACT 
Condemnation of adulterated celery by the Administration under_-_------ 1111 


**50-POUND SACKS” CARROTS 


MEANING OF TERM 
Term relates to weight of contents of the sack, and not to size or 


eet OF CUTNORIE,. 2.5554 nos a Sn oa a a aeean 


205 


211 


FREIGHT CHARGES 
REPARATION FOR PAYMENT OF, WiTHOUT AUTHORITY, DENIED 
Where complainant, a broker, was authorized by respondent, the 

shipper, to sell or place on consignment a carload of onions, and 
complainant paid the freight charges on the shipment in order to 
get a commission merchant to handle it on consignment, it is held, 
that authority to place the carload for handling on consignment 
did not authorize complainant to pay the freight charges, and re- 
imbursement for the amount paid should be denied_____.-.------ 1481 








Perishable Agricultural Commodities Act, 1930—Continued 
GRADING 
Separate segments of shipment and of shipment as an entirety -----_---- 


GRAPES 


ABNORMAL DETERIORATION OF 
Six percent average wet berries is not sufficient to warrant the con- 
clusion that the grapes were abnormally wet on arrival_______---- 


IMPLIED WARRANTY 


Application of rule of caveat emptor as to__-._----------------------- 


IMPLIED WARRANTY OF MERCHANTABILITY 


SALE BY BRAND OR DESCRIPTION 
Where a commodity is sold by brand or description only, with no ref- 
erence to grade or quality, the only warranty is an implied warranty 
that the goods will be merchantable... .................-<.---. 


IMPOSSIBILITY OF PERFORMANCE 


paimment os. Comamodity Oxeuged DY... . <~ se sebaddeessesueccns 


INFORMAL COMPLAINT 


SUFFICIENCY OF 
So far as a question of interstate commerce is concerned, informal com- 
plaint describing shipment from California, delivery to respondent 
at Kansas City, Missouri, and diversion to Champaign, [Ilinois, is 
sufficient to indicate the interstate character of the transaction ___- 
The formal complaint amends or amplifies the informal complaint, and 
contains the necessary allegation that respondent is licensed or sub- 
SES UINORO SINODE CRO RNG es a ne mi een kewow sk xesecews 


INSPECTION 


Breach of warranty in absence of reliance on_-_.-.-.------------------ 
CoNCLUSIVENESS OF CERTIFICATE OF 
A shipping point inspection certificate is not evidence of condition at 
destination, since lack of suitable shipping condition is evidenced by 
findings on inspection at destination................-..-..-..... 
pect Gr, av qosunsuon OY OUSEr_..-.... 6.2.60. .co ccc enc l eek 
Errect or, Mabe Six Days AFTER ARRIVAL 
Where the carload of carrots arrived on a Saturday morning, ard on 
the following Monday and Tuesday prevailing temperatures were too 
low to permit inspection or unloading, but unloading was started on 
Wednesday, an inspection made on Friday is not reliable evidence of 
condition on arrival six days previous, and the damage revealed by 
such inspection does not establish that the carrots were unmerchant- 
te IR 2 so Serres Ba ee aS teed > sa waWndandoawnadan 
Effect of sale after, on question of existence of implied warranty_-------- 
FEDERAL INSPECTION AS Best EviDENCE OF ConDITION OF CoMMODITY 
Where respondent-buyer of a shipment of lettuce, in defending an 
action for damages by the seller following respondent’s rejection of 
the lettuce, contends that the Federal inspection at destination was 
“too limited for average grade,’’ but the evidence shows inspections 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
INSPECTION—Continued 


FEDERAL INSPECTION AS Best EvIDENCE OF CONDITION OF ComMMODITY— 
Continued 
made by respondent’s witnesses were equally if not more limited, it 
is held, that the Federal inspection is the best evidence of the condi- 
tionof the letises on anniVal: 6225055556 50UG6 seb esc 
Federal inspection at destination showed produce graded U.S. No. 1 and 
conformed to all the specifications of the contract___.......-.--------- 
Lack of implied warranty of suitable shipping condition in sale after --_-_ 
No warranty of suitable shipping condition where produce is purchased 


Weiacut GIvEN To, Mapt BY GOVERNMENT 
A government inspection which was restricted to three stacks each side 
of bracing but which was made with special emphasis as to size and 
condition of the produce is entitled to greater weight than a private 


1687 
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866 


COOEWRY INENOCON «<2 SG cwcsancccdacnn encase sus oak 224, 226 


INTERSTATE COMMERCE 
Contract OF GUARANTY TRANSACTION AS CONSTITUTING 
Where complainant sold potatoes to one respondent and the second 
respondent guaranteed payment of the price, and the potatoes were 
thereafter transported out-of-state by the purchaser, held, that the 
contract of guaranty was a transaction in interstate commerce - - - 
TRANSACTION CONSTITUTING 
Where grapes were received by the seller in Philadelphia from the New 
York Auction Company and resold to the buyer in Philadelphia, the 
transaction is held to be one in the course of interstate commerce 
within: the mening Of the G0biq 6256 oon task ec sek eseeedoees 


INVOICE 
Effect of failure to show buyer relied on erroneous shipping date in_----- 
INTERPRETATION OF LANGUAGE APPEARING UPON 
Language appearing upon the invoice accompanying the shipment to 
the effect that claims for defects or damages must be made immedi- 
ately upon the receipt of the shipment is interpreted to mean that 
such claims must be made within 4 reasonable time in the light of the 
RALULG OF thE QHOUE. -. sas cscceessew hose dene een ese gdencee 


JOINT ACCOUNT 


Violation of act by reason of failure to pay on__-----._--------------- 
Liability of partner to his copartner for negligence by reason of his failure 
to file an answer in a reparation proceeding under the act__-..-------- 


JURISDICTION OF SECRETARY 

Lack or, TO ENTERTAIN COUNTERCLAIM ARISING OUT OF SEPARATE TRANS- 
ACTION 

Where respondent counterclaimed for the contract price of a shipment 
of mixed fruits and vegetables and such countercomplaint is based 
on a claim arising out of a transaction separate from the one for 
which complainant filed its claim, held, that where respondent’s 
counterclaim rests upon a transaction different from that involved 


222 


239 


1008 








Perishable Agricultural Commodities Act, 1930—Continued 


JURISDICTION OF SECRETARY—Continued 
Lack oF, TO ENTERTAIN COUNTERCLAIM ARISING OUT OF SEPARATE 
TraNsacTion—Continred 
in complainant’s claim, the counterclaim must be filed within the 
limitation period after the transaction upon which it is based, but 
that the mere fact that the complaint was filed within the statutory 
period does not give the Secretary jurisdiction over all transactions that 
the partios had with one anotiier....o..2625. concn snsecccccscscn 
Lack of, to entertain counterclaim not filed within limitation period__._-- 
TRANACTIONS IN INTERSTATE OR FOREIGN COMMERCE SUBJECT TO 
Where complainants caused the produce to be shipped from La Paz, 
Lower California, Mexico, to Los Angeles, California, for delivery to 
respondent, there is no merit to the complainant’s challenge of the 
Secretary’s jurisdiction on the ground that the transactions were not 
in interstate:or foreign commerce... ....-. +... --oasse00-~0~-~<. 
LIMITATION OF, TO FRESH FRUITS AND VEGETABLES 
The term “perishable agricultural commodities’’, as used in the act 
means fresh fruits and vegetables and does not include peanuts, and 
therefore, there is no jurisdiction with respect to that commodity-- 


JURISDICTIONAL LIMITATIONS OF ACT 
IC IRNIIOe 9G IN on it cocci dnwcnawaibaedsconceaues 


LICENSES 
Errect oF Farture To Secure, Upon Ricut To Brine ActTION 
Failure to secure a license by complaint is not a bar to prosecution by 
it of a cause of action under the act_.....................-.---- 
REVOCATION OF, FOR REPEATED AND FLAGRANT VIOLATIONS OF ACT 
Respondent’s failure to account and pay to his consignors promptly 
the net proceeds due them for numerous shipments of various com- 
modities handled by him on consignment constitutes repeated and 
flagrant violations of the act, for which his license should be revoked 
and the facts and circumstances published____......._.--------- 
Where it is alleged in the complaint that respondent failed to pay for 
numerous shipments of perishable commodities and where respond- 
ent failed to file an answer and the hearing examiner’s report 
recommended revocation of respondent’s license, it is held, that 
respondent’s failure to file an answer is deemed an admission of the 
facts alleged in the complaint, and respondent’s failure to pay for 
the shipments constitutes repeated and flagrant violations of section 
2 of the act for which his license should be revoked--_----------- 
Where in a disciplinary proceeding under the act it is alleged in the 
complaint that respondent failed to pay promptly and fully for 
perishable agricultural commodities purchased for its own account 
and to account and pay promptly and fully to its principal for per- 
ishable agricultural commodities handled on consignment, and 
where respondent failed to file an answer to its complaint, it is held, 
that respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and respondent’s failure to 
account and pay constitutes a repeated and flagrant violation of 
section 2 of the act, for which its license should be revoked and 
the facts and circumstances published -__-.....---------------- 
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Perishable Agricultural Commodities Act, 1930—Continued 
LICENSES—Continued 


REVOCATION OF, UNNECESSARY, WHEN Page 
Where it is found that the violations of the act by respondent are 
wilful, repeated and flagrant and would call for the revocation of 

respondent’s license, revocation is unnecessary as the license has expired_ 38 


LIMITATION PERIOD 
Dismissal of counterclaim for failure to file within. -.._.____________- 535, 1003 
Effect of failure to file counterclaim within-__--__-- aah ena eth a eae 159 
Errect oF Farture To Fite Cross-Compiaint WITHIN 
Where respondents failed to file their cross-complaints within the nine 
months statutory period they should be dismissed as to affirmative 
relief, but they may be considered as recoupment or set-off against 
the claim filed by complainant in reduction of reparation due 
complainant, since the cross-claims arose in connection with the 
BRT GRAN BROO NOI cies 50 3 so ten anya see aa aad ae 1382 
Effect upon stay order of failure to file petition for reconsideration within. 897 
IniT1AL DaTE FoR Fitinc CoMPLAINT 
In computing the nine-month period for filing a complaint, the initial 


date is the day following that on which the cause of action accrued_. 1555 
Lack of jurisdiction of counterclaim not filed within-__.............-.-. 203 
LOSS ON CONSIGNMENT SHIPMENT 
Burden of proof as to agreement to assume- - --- on a sh ote cca ae a 889 


LOSS OF PROFIT 


Damages for, when reeaveraiile. 2... os 5 os ho ee ee 185 
Mcasute: OF GisRiiIOR TARO O88 es oi ioe nce caewenaweastecwaaeecee 226 


MERCHANTABILITY OF COMMODITY 


Evidence showing produce was not merchantable at the time of sale and 
RIO WO THON oss oso ee ei eed we aoe eee 1111 
ROG WAMERNEY C8 eo ort tani uananhmasade aes ees 27 

Lack or, UNSUBSTANTIATED 

Where buyer did not make known to seller any particular purpose 

for which frozen strawberries were required, purchaser cannot 

maintain that the berries were unmerchantable as they were resold 

for a substantial amount and the substandard berries were still 
considered to be of merchantable quality__..........-----_- ae. 


MISREPRESENTATION 


DETERMINATION OF 
Since a misrepresentation must be examined as to its ordinary mean- 
ing and in light of the circumstances in which it is made in deter- 
mining whether it is false, held, that complainant’s statement that 
car “‘now rolling Ogden Gateway”’ when actually held at assembly 
point is not a misrepresentation as such statement could only 
reasonably indicate direction of routing and not location of the car 
in view of ordinary meaning of words and circumstances under 
witiel:- they ware uileret. .: > == 62325625 5ebe tees esse eee 205 
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Perishable Agricultural Commodities Act, 1930—Continued 
MODIFICATION OF CONTRACT 


SUNN eee va Aid an age he 


MOTION TO DISMISS 
DENIAL oF, WHERE ComPLAINANT Not LIcENSED 
Where respondent moved to dismiss the complaint on the ground the 
complainant was not licensed under the act at the time of the trans- 
action, it is held, the motion to dismiss was properly denied, since 
a complainant in a reparation proceeding is not barred from prose- 
cuting a claim because it was not licensed, even though subject to 
I a alae ee gi Ne at a 


NEGLIGENCE 


Effeet of agent’s failure to notify principal of misunderstanding --______- 


FaiLureE To FILE ANSwER As Not ConstTITUTING 
Under circumstances of the case, failure to file an answer in a repara- 
tion proceeding under the act does not constitute negligence_--_-_-_- 


“NICE CAR OF FRUIT” 
Not description of exact standard. . .... 6... soo nk nen ccc neon eenccs 


“NO GREEN” 
Compliance with specification of...................-...-.-----.-.-.-- 


NOTICE 
Effect of failure to give, of rejection of commodity -.........---------- 


NOTICE OF REJECTION OF COMMODITY 


DEMAND FOR ALLOWANCE Not ConstTITUTING 
Where respondents notified complainant that apples purchased and 
received from complainant were jumble packed and not ring face 
packed as ordered, and requested a 25 cents per bushel allowance 
therefor, held, such complaint and request for allowance cannot be 
Conpaennn ae nolce Of rejection. «.- ...- 2. ss5 5. nese oenn eee 


munect Of, transmitted ‘by carrier... . 2... s2 so 22-2 


NOVATION 
Terms of, not binding for failure of condition precedent_--------------- 


OBJECTION 
Effect of failure to make, upon confirmation of sale__-.---------------- 


OFFER AND ACCEPTANCE 


DvRATION OF OFFER 
Where respondent-seller made a speculative offer by proposing to sell 
to complainant five carloads of onions to be delivered in two to 
three weeks and requesting that complainant accept “by return 
mail’, held, that in the absence of some indication by the seller 
that it intended the offer to be of greater duration, such offer expired 
after a reasonable time unless otherwise revoked, and that such rea- 
sonable time is less than three or four days from the time the offer 
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Perishable Agricultural Commodities Act, 1930—Continued 
PAROL EVIDENCE RULE 
EXCEPTIONS TO 
Exceptions to the parol evidence rule are permitted upon a showing 
of mistake, fraud, duress, or illegality. -........-.........-.-... 
INADMISSIBILITY OF ORAL EvipeENcE TO Vary oR Mopiry WRriTTEN 
CONTRACT 
When the terms of a contract have been reduced to writing there can 
be no evidence of the terms other than the contents of the writing 
itself, and, in the absence of an ambiguity, the general rule is that the 
terms of a written agreement cannot be varied, changed, modified, 
or even explained by parol testimony. Nor can parol evidence be 
admitted to add another term to an agreement even if the writing 
contains nothing relating to the particular provision to which parol 
evidened is GieGlO: 36 oo 5 4 oes 5a cae unseen 


PARTIES 
Dismissal of complaint because improper parties are named as respond- 


PARTNERSHIP 
Effect of failure to pay on joint account agreement by partner___.-___-_- 
Facts failing to show complainant conducted business as partner___..___. 
Jornt-AccouNT AGREEMENTS Not CONSTITUTING 
A joint-account partner owes the utmost good faith to his copartner. 
Joint-account agreement here did not constitute a sale by the part- 
ew te le NOONE... «a ee eas ect a 
LIABILITY OF COPARTNER FOR NEGLIGENCE IN FAILING TO FILE ANSWER 
In proceeding by a joint-account copartner against partner alleging 
negligence for failure to file an answer in a reparation proceeding 
under the act, held, the evidence does not show a duty on the partner 
to file an answer and it does not show that the copartner sustained 
injury by reason of such failure to file an answer_-_-_-_--_-_-_- Aid asd, 
NATURE OF OBLIGATION OF JOINT-ACCOUNT PARTNERS 
The obligation of joint-account partners is joint, and not joint and 
several. In this case, wherein the partner is seeking reimbursement 
from the copartner for one-half the losses sustained and paid, it is 
immaterial that the copartner was not made a party to the earlier 
proceeding brought before the Department by the seller against the 
WORE io 3 eatin nwanee neces adden seasanasenaiamee 


PAYMENT 


Burden ofrirog? Ot Maker O68 - oo ae kw oo kk oe eek deawucnecueeuas 
GivinGc oF Promissory Notes as Not ConstiTuTina 

Where respondent failed to pay the agreed price for fruits and vege- 

tables purchased from complainant but gave complainant notes for 

the balance due and then failed to pay the notes, it is held, the n>tes 

themselves are not payment in the absence of an express agreement 

OE ONS ect kel enact ae es Biss o* Nin eae cae 


PEANUTS 
Produce as not included in term of “perishable agricultural commodities” 
UNCED 2 oF eae Sgt ease ene nse aeeoe nee es 
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Perishable Agricultural Commodities Act, 1930—Continued 
PERISHABLE AGRICULTURAL COMMODITIES 


Produce peanuts as not included in term of, under act__.-..-..___-.___- 


PRACTICE AND PLEADING 


Burden of proof of affirmative defense_...............-----.-.--..-_-- 


CurE OF DEFICIENCIES IN, BY SUBSEQUENT TRIAL OF IssUE 
If there was a deficiency in complainant’s pleadings by reason of his 
ailure specifically to put in issue the question as to which market 
prices were applicable, such deficiency was cured by the subsequent 
ig ce eS he gata ein ts en a Ae ce 
EFFECT OF FAILURE TO MAKE TIMELY AFFIRMATIVE DEFENSE OF StTatT- 
VTE OF FRAUDS 
An affirmative defense, such as the statute of frauds, is not timely made 
when raised for the first time in a petition for reconsideration _ ___-_ 
Fiuinc or Seconp PETITION FOR RECONSIDERATION WITHIN DISCRE- 
TION OF SECRETARY 
While the rules of practice contemplate that a party may file, as a mat- 
ter of right, a petition for reconsideration of an order that has been 
entered, it is within the discretion of the Judicial Officer whether to 
permit a party to file a second petition after the first one has been 
GmpNNNR Woo s ces ccc nee a= ps nm eee eie Bie ania coon a alse ie ae ws 


INAPPLICABILITY OF THE DEFENSE OF STATUTE OF FRAUDS 
The defense of the statute of frauds in not available in reparation pro- 
ceedings under the act in states that have adopted the uniform sales 
act, and where the statute is construed as procedural____________- 


PRESUMPTIONS 
Rennie cn SeUNOIIULY TNMNOG. on re oe een ccencinecencencn sass 
PRINCIPAL AND AGENT 


Buying agent is entitled to reimbursement compensation in absence of 
showing that he improperly performed duties____-..__....-._.--___- 
DENIAL OF AUTHORIZATION BY PrincIPAL Not Estopprrep 
Where respondent-buyer, and other dealers purchasing produce at the 
‘ Philadelphia market, authorized various truckers to purchase com- 
modities for them without written authorization or other communi- 
cation between buyer and seller, and complainant-seller, and other 
dealers selling on that market, delivered the commodities to the 
truckers without requiring any promise to pay therefor or even any 
signed receipts, held, in the case where buyer denied giving author- 
ization for a purchase made by a trucker, the buyer is not estopped 
to deny giving authorization on the ground that it clothed the 
trucker with apparent authority... ...................-....... 
DISCLOSED OR PARTIALLY DISCLOSED PRINCIPAL AS PARTY TO CONTRACT 
Where respondent contended that the contracts of purchase and sale 
covering two shipments of oranges were between complainant and 
W., respondent’s buying agent, and that respondent has no liability 
under the contracts, it is held, that, in transactions entered into by 
an agent on behalf of a disclosed or partially disclosed principal, it 
is ordinarily inferred that the principal is intended to be a party 
thereto and unless the circumstances or the form of the contract in- 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


PRINCIPAL AND AGENT—Continued 


DiIscLosED oR ParTIALLY DiscLosEeD PRINCIPAL AS Party To Contract— 
Continued 

dicate that the third person intends to deal only with the agent, the 
principal is a party, and that since the record shows that complain- 

ant considered the respondent as the purchaser and real party in 
interest, respondent’s theory that it is not liable under the contracts 

made by its agent is not a good defense_-__-__-__-_-- sia tN ere 
EFFEcT OF AGENT’S FAILURE TO NotiFry PRINCIPAL OF MISUNDERSTANDING 
Where a valid contract had been made by an agent on behalf of his 
principal with a third party, and the agent delayed in informing his 
principal as to the existence of a misunderstanding with reference to 

the contract terms, the agent is not liable for possible negligence in 
notification as principal’s rights or obligations under the terms of the 
contract were not affected by such misunderstanding_____________ 


Effect of deviation from terms of contract by agent__...._---_..._-____ 


ELecTION BY THIRD Party AGatnst WHom To ProceEED 
Where the principal is known and the agent known to be acting for him, 
the presumption is that the principal and the principal alone is to be 
bound. But even though both principal and agent are liable to a 
third party, the latter may elect which of the two he chooses to pro- 
ceed against, although recovery from one will bar recovery from 
$BO DOR OP ss oi a centres seers eee aaa eae 
Failure to prove existence Of QGONCy . << . 6 seid secneci ween enuncmececaan 
Failure to sustain burden of proof of existence of agency contract_______~ 
LIABILITY OF AGENT FOR FAILURE TO SELL aT PricE AUTHORIZED 
Where complainant alleged that damages were sustained because 
respondent sold a truckload of oranges for complainant for less than 
the price authorized, and where respondent failed to file an answer, 
held, that respondent’s failure to answer constitutes an admission 
of the facts alleged in the complaint, and his failure to sell at the 
authorized price is a violation of the act for which reparation should 
be awarded complainant in the amount of the difference between the 
price authorized and the iower price for which the oranges were 
SHUIRITS BOTt DY TOURER. 6 onc a ec cscs co cacancn cages 
LIABILITY OF AGENT ON ContTRACTS MADE FOR PRINCIPAL 
The principal may often be liable although the agent is also bound 
since the agent, by his own agreement, may bind himself jointly 
with the principal, or even instead of the principal, if this is clearly 
understood and agreed between the parties____..._.___-_-_-_--- 
LiaBILiry OF AGENT FOR MISREPRESENTATION OF PURCHASE PRICE 
Where respondent-agent wilfully misrepresents to complainant-buyer 
the purchase price of the apples as being $2.50 per ton higher than 
actually quoted by respondent-seller, without the latter’s knowledge, 
held, respondent-agent must remit the overcharge to complainant 
in addition to being precluded from recovering brokerage and the 
claim against respondent-seller is without merit._........._-_--- 
LiaBILIiTy OF AGENT TO His PRINCIPAL 
If an agent negligently fails to exercise ordinary and reasonable care, 
skill and diligence in the performance of his duties, he is liable to 
his principal for the resultant damages_-._..-...--------------- 


985134—52 14 





1693 


Page 


44 


379 
524 


45 
855 
664 


1254 


45 


542 











1694 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10A.D 


Perishable Agricultural Commodities Act, 1930—Continued 
PRINCIPAL AND AGENT—Continued 


LiaBILITY OF DISCLOSED OR PARTIALLY DISCLOSED PRINCIPAL Page 
A disclosed or partially disclosed principal is subject to liability upon an 
authorized contract in writing, if not negotiable or under seal, although 
it purports to be the contract of the agent, unless the principal is 
excluded as a party by the terms of the instrument or by the agree- 
ature NNO 2 et ee a ee ee ee ge 44 
LIABILITY OF PRINCIPAL FOR NEGLECT oF SuB-AGENT 
Where seller, in an f. o. b. acceptance final contract, engaged a trucker 
at buyer’s request to carry commodity to buyer’s customer, and 
buyer suffered damage as a result of the trucker’s negligence, held, 
seller cannot be held liable for the amount of the damage in the 
absence of a showing that seller failed to use reasonable care in the 
eR uNON te Se IONE 2 oes an nee oe eee bee cee ce sees 1542 
LIABILITY OF SELLER’s AGENT TO His CoRRESPONDENT 
Where seller’s broker engaged complainant to act as his associate 
broker in sale of commodity offered by seller and promised to pay 
him one-half of whatever brokerage fees he received from the seller, 
held, the seller’s broker, under his contract with complainant, is 
under no duty to pay complainant a brokerage fee in the transaction 


until he receives such fee from the seller_..............--------- 584 
Presumption that principal alone is bound where principal is known and 
the agent known to be acting for him. -_..............-...-----.... 47 


PrincipaAL Bounp BY APPARENT AUTHORITY OF AGENT 
Where it appears from all the evidence that the bananas were not of 
the best quality and contained a considerable amount of scarring, 
and thus did not come up to the specifications of “good clean fruit’, 
but complainant made no representation or warranty with respect 
to the bananas which were inspected and selected by respondent’s 
purchasing agent, who was vested with apparant if not actual 
authority to make the purchase on respondent’s behalf, held, respond- 
ent is bound by its agent’s inspection and acceptance of the fruit 
at shipping point and is precluded from rejecting the shipment at 
destination, or holding the seller liable for any alleged unsatisfactory 


I TEIN a rhc Saale et waw ee ewninene 1139 
Sein Bikey 80 PUNO. oa 5 ee cth cence nckndcnccecswsueew 586 
er NOM AMICI eo os Bena eee aomben can ense 84 
Reena atiLy ar Mont CARING Chered... 22.666 coco chanson cskseees 545 
Rights to brokerage fee for sales negotiated on behalf of another__-_----- 84 
PROFITS 
Damages for loss of, when recoverable._.......-...---------------- 185, 226 
PROTEST FEE 
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Perishable Agricultural Commodities Act, 1930—Continued 
RECONSIDERATION 


DiscrETION TO PERMIT FiLtiInG oF SECOND PETITION FOR 
While the rules of practice contemplate that a party may file, as a 
matter of right, a petition for reconsideration of an order that has 
been entered, it is within the discretion of the Judicial Officer whether 
to permit a party to file a second petition after the first one has been 
OMnOOE Of. 5 oo cat coo so ehede eee ee jones ees ee 358 
DISMISSAL OF CoMPLAINT UPON, OF PRIOR ORDER 
Where an order was issued in a reparation proceeding under the act 
dismissing the complaint on the ground that complainant had failed 
to sustain its burden of proof, but on reconsideration it is held that 
complainant’s evidence, although weak, is sufficient, the original 
order, being in error, is vacated and superseded by a subsequent 
CEGEY KWARGING TONSIGNOR: ooo. once cowessccdssixcsesakeeee 1533 


Page 


DisMIssaL oF PeriTION For, Because oF No Error IN Prior ORDER 
Complainant’s petition for reconsideration of an order dismissing the 
complaint is denied where it appears that the prior order is supported 

by the evidence and the law applicable thereto__.-_.___-_---- 293, 368 


Complainant’s petition for reconsideration of the prior order is dis- 
missed for failure to show error in the decision and order of 
DESO 2G; TG oo ones in hon camnnencnsnmeseeeeal eee 702 


No error in previous conclusion that loss of profits by complainant- 
purchaser was not within the contemplation of the parties where the 
record shows respondent-seller did not have notice of the resale upon 
whiar the allemand Wie ie Deseo oot on oe scbsecn conse cunene 901 


Petition for reconsideration dismissed where the previous order is sup- 
ported by the evidence of record and applicable law. Respondent’s 
contentions that: (1) complainant admitted in its reply that New 
York market prices are applicable; (2) complainant’s pleadings were 
deficient by failure to put in issue the question as to which market 
prices are applicable; (3) the damages sustained by respondent’s sub- 
purchaser were within the contemplation of the parties hereto; and 
(4) the term “inspected and accepted track Chicago final’’ supports 
respondent's view, are overruled... ..... 2 2.222. e ncn ncn ca ees 1243 


Petition for reconsideration dismissed where the prior order is sup- 

ported by the evidence of record and applicable principles of law_ 896, 897 
Respondent’s petition for reconsideration dismissed for failure to show 

CUF0R WE RTINY CN ee on aaa aie 683 
Respondent’s petition for reconsideration of an order awarding repara- 

tion to complainant is denied since it appears that the previous order 

is supported by the evidence and the law applicable thereto_-__ 555, 1507 


Where complainant contends in its petition for reconsideration that the 
carload of prunes purchased from respondent was not a rolling car as 
specified in the contract because it was not under movement on the 
day prior to the day of purchase and, therefore, that the decision is in 
error in finding the carload was rolling, held, that a rolling car as de- 
fined in the current regulations means a carload which is under move- 
ment at the time of purchase, as in this proceeding, and, therefore, 
the petition show We dlmneeed.. -.. oo os cc cess ncsuu 67 








Perishable Agricultural Commodities Act, 1930—Continued 


RECONSIDERATION—Continued 
DisMISSAL OF PETITION FoR, BECAUSE OF No ERRoR IN Prior ORDER— 









Continued 
Where complainant in petition for reconsideration sought modification 
of a finding made in the original order with respect to respondent’s 
counterclaim and offered to submit a copy of the contract in support 
of his contentions, held, that since respondent’s counterclaim was dis- 
missed for failure to prove damages, and complainant’s contentions 
would not change this result, the petition should be dismissed____-_ 
Where complainant and respondent filed petitions for reconsideration 
in connection with their complaint and counterclaim, respectively, 
held, that no error in the prior order has been shown and the petitions 
Shoulda iaminiee sooo foe eats: See Seh en bose ase. t 
Where findings in prior order are supported by the evidence, held, that 
the petition for reconsideration should be dismissed ____.__._____- 
Where it appears that the order in question is supported by the evi- 
dence and the law applicable thereto, complainant’s petition for re- 
consideration is dismissed without prior service upon respondent.___- 
Where no error in previous order has been shown, the petition for recon- 
sideration filed by respondents is dismissed without prior service 
hi OORNRIAINONG Soo ao Sew ace Sea maweterusteyeccelwna 
Where respondent contends in petition for reconsideration that no con- 
sideration was given to its claimed loss and, for the first time, that it 
rescinded the contract, held that the claimed loss was fully consid- 
ered and discussed in the decision and that the claimed rescission is 
inconsistent with respondent’s position throughout the original 
proceeding, since it accepted the produce, and, therefore, the petition 
(AMRENORG 5. aati Sena ass aes eaten ioe 
Where, after an order was issued denying reparation on the ground 
that complainant-seller had failed to prove that the commodity 
shipped to respondent was of the quality and condition required by 
the contract between the parties, complainant filed a petition for 
reconsideration and to reopen the proceeding for the purpose of 
introducing additional evidence, but failed to show any error in the 
order or good reason for reopening, complainant’s petition for recon- 
sideration and petition to reopen is denied without service on the 
RNR aah ha ae a Sra a lt ee Ee 
Where respondent in petition for reconsideration contends that evi- 
dence establishes a mutual rescission of the contract to purchase 
grapes from complainant and that the Judicial Officer’s conclusions 
to the contrary are in error, held, on reconsideration, that respon- 
dent failed to sustain the burden of proof and the petition should be 
No a i a eta ie tc ee a Ae pe Dee Alemania eis 
Where a petition for reconsideration of prior order was duly filed and 
before action thereon petitioner requested withdrawal because of 
settlement agreed upon by the parties, the petition is dismissed _- -- 


EFFect oF FAaILuRE TO MAKE TIMELY AFFIRMATIVE DEFENSE 


An affirmative defense, such as the statute of frauds, is not timely made 
when raised for the first time in a petition for reconsideration_ _-___- 


PETITION FOR, STAYED PENDING ISSUANCE OF FURTHER ORDER- ~~ ..----- 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
RECONSIDERATION—Continued 


Second Petition for, Not Accepted for Filing 
Where respondent filed second petition for reconsideration contending 
that defenses made in first petition for reconsideration, which was 
dismissed, were not given due consideration, held, defenses are with- 
out merit and second petition should not be accepted for filing ----_- 


RECOUPMENT 


Cross-complaints considered as, since they arose in connection with the 
NITE A i i shah th a ond Sa a a yeaa 


REDUCTION OF CLAIM 


ALLOWANCE OF CREDIT FOR 
Where complainant admitted that it owed respondent a certain amount 
for the mixed fruit and vegetable sale and voluntarily reduced its 
claim by such amount, held, that this credit should be allowed__--- 


REFRIGERATION 
Changing of type of, in car en route as not constituting acceptance of com- 


REHEARING 

DISMISSAL OF PETITION FOR, FOR FAILURE TO INTRODUCE WITNESSES AT 
Prion HEARING 

Where respondent requests reopening of the proceeding for the sub- 
mission of the testimony of its counsel with respect to telephone 
conversations, held, that respondent’s witnesses testified, or could 
have testified, with respect to these same matters at the oral hearing 
and, therefore, the petition should be dismissed_______-__-__----- 


Request for, denied, as evidence at prior hearing failed to sustain burden 
OU DRO iiss it te nme So cask shad an Suede Seen tes 


REJECTION OF COMMODITY 


EFFEct OF FaiLure To Noriry SHIPPER OF 
Where the record indicates that respondent-seller tendered to com- 
plainant-purchaser two cars of watermelons which were not up to 
contract specifications, but complainant failed to notify respondent 
of the results of a Federal inspection within an hour after receiving 
verbal or written notice thereof and of complainant’s rejection of 
the melons, it is held that complainant is deemed to have construc- 
tively accepted the shipments, thereby waiving its right to terminate 
the contract for breach of warranty by the shipper but retaining its 
right to claim damages as a result of such breach. It is further held 
that complainant’s refusal to take possession of the watermelons 
after the constructive acceptance constituted a rejection without 
reasonable cause within the meaning of section 2 of the act__-_---- 
Notice oF REJECTION TRANSMITTED BY CARRIER 
Where buyer rejected carload of tomatoes to carrier who notified seller, 
held, it was immaterial that notice of rejection was transmitted 
through carrier and seller was justified in diverting tomatoes for 
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Perishable Agricultural Commodities Act, 1930—Continued 
REJECTION OF COMMODITY—Continued 


JUSTIFICATION OF, BECAUSE OF BREACH OF WARRANTY 
Where complainant sold to respondent a car of U. S. No. 1 cauliflower 
on a delivered basis which was rejected by respondent upon arrival 
because a shipping point inspection showed that some of the cauli- 
flower in the car was only fair and a few heads were of poor quality 
and color, with 15 to 18 percent showing yellowish areas at edges of 
outer leaves and 10 to 12 percent of the heads were spreading 
slightly, it is held, that the shipment would not have graded U. S. 
No. 1 at shipping point and could not have been U. S. No. 1 on 
arrival at destination, that this breach of the contract constituted a 
violation of the act by complainant, and that respondent was justi- 
; fied in rejecting the eaulifowor........ = ..-=.+.~2-4---24<---+-- 
Lack of right of, in f.o.b. acceptance final contract..........----------- 
Lawful rejection because commodity was abnormally deteriorated on ar- 
rival and therefore not in suitable shipping condition___.__..--_------ 
Lawful rejection because of failure to deliver in accordance with specifica- 


Lawful rejection because of failure to meet implied warranty that produce 

is suitable for the purpose for which purchased_-_-_._.--------------- 
Re tN IIR NNO 8h. Ss a hc cee men weeks 
IR NEA a i a Rt 


REJECTION OF CommopiTty WITHOUT REASONABLE CAUSE 


If, in the seller’s judgment, the resale can be made to better advantage 
by diverting the car to another market than that at which it was 
rejected, and there is no indication of lack of diligence or bad faith 
in his so doing, the validity of the seller’s action will be upheld and 
the resale price received in the other market may be used as the 
basis for calculating the damages suffered by complainant as the 
result of respondent’s unjustified rejection of the shipment- ------- 
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Where the buyer of a carload of grapefruit rejected the shipment solely 
on the ground that the fruit did not comply strictly with the con- 
tract specification ‘‘no green,” but neither alleged nor offered any 
evidence to show that the value of salability of the grapefruit was 
materially affected, it is held, in an action by the seller for damages, 
that the buyer’s rejection was without reasonable cause and in vio- 
lation of section 2 of the act, entitling the seller to reparation - - - -- 

Where complainant-seller sold and shipped to respondent-buyer, f.o.b. 

Arizona shipping point, a car of lettuce grading 86% U.S. No. 1 at 

time of shipment, and respondent rejected the shipment upon arrival 

alleging excessive decay, a destination inspection having disclosed 
the car of lettuce “fails to grade U. S. No. 1 account grade defects 

in excess of tolerance, but now contains approximately 80% U. S. 

No. 1 quality 4% decay,”’ it is held, in an action by complainant for 

the purchase price plus the deficit incurred upon resale of the let- 

tuce, that (1) respondent did not purchase a car of U.S. No. 1 lettuce 
but understood the lettuce was 86% U.S. No. 1 at time of ship- 
ment; (2) the destination inspection showed little change in the con- 

dition of the lettuce as indicated by shipping point inspection; (3) 

the average 4% decay found at destination is only 2% in excess of 


1159 





10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 

REJECTION OF COMMODITY—Continued 

ReEJEcTION oF Commopity WitTHouT REASONABLE CausE—Continued 
tolerance for decay in U.S. No. 1 lettuce and cannot be considered 
as abnormal deterioration; (4) the evidence indicates complainant 
delivered a car of lettuce which complied with the terms of the con- 
tract; (5) respondent’s rejection thereof was without reasonable 
cause and in violation of the act; and (6) complainant should be 
awarded reparation in the amount of the purchase price plus the 
CGEEOH INOHETON 00) SORMIO io oS no ia etna Sewn aaUaamaa a 

Where complainant sold a carload of lettuce to respondent on an f.o.b. 

basis and the lettuce showed approximately 15% decay upon arrival, 
but the car was delayed 16 hours in transit, the warranty of suitable 
shipping condition cannot be invoked as the produce was not trans- 
ported under normal travel tims... 2 5<-asacens-auseseceues 


Where complainant sold respondent a quantity of beans, samples of 


which were on display, and respondent loaded the beans on a truck 
and transported them from Philadelphia to East Rutherford, New 
Jersey, and later to New York City, but then returned the beans to 
complainant at Philadelphia, and complainant resold the beans, it 
is held, that the original sale of the beans was not a sale by sample 
because the circumstances of the sale do not indicate that such was 
the intention of the parties; respondent’s return of the beans was a 
rejection without reasonable cause; and reparation should be 
awarded complainant for the difference between the contract price 
and the amount realized on resale- -__.-.........-...--.......... 
Where complainant sold and shipped to respondent two carloads of 
lettuce which respondent rejected claiming the lettuce was abnor- 
mally deteriorated and not of the grades warranted when shipped, 
and complainant, after attempting to resell, abandoned both car- 
loads to the carrier, held, that respondent failed to prove the lettuce 
was not of the grades certified at shipping point; that one carload 
was abnormally deteriorated and respondent’s rejection thereof was 
with reasonable cause; and that the other carload was not abnor- 
mally deteriorated and, therefore, the rejection was without reason- 
able cause for which complainant should be awarded the purchase 


Where complainant alleged that it sold a carload of tomatoes to 
respondent but the latter rejected the shipment without reasonable 
cause which resulted in damages to complainant, and where respond- 
ent failed to file an answer, it is held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its rejection of the produce was in 
violation of the act, for which reparation should be awarded com- 
WIGMDOIE 6 ee ae nn eS d i eae Aan eae eae 

Where complainant alleges that respondent purchased two carloads of 
peaches and rejected them without reasonable cause, and respondent 
alleges that the peaches were not in suitable shipping condition, held, 
that the peaches were sold to respondeat on an f.o.b. basis, that the 
peaches were damaged in transit which is a risk assumed by respond- 
ent, and that complainant should be awarded reparation for the 
difference between the contract prices and the net proceeds received 
from the resale of the rejected peaches. _.......--.------------- 
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Perishable Agricultural Commodities Act, 1930—Continued 
REJECTION OF COMMODITY—Continued 


REJECTION oF Commopity WitHovuT REASONABLE Cause—Continued 
Where complainant contracted to sell respondent a carload of onions 
60 to 70 percent 2 inches and up and respondent rejected the carload 
shipped which averaged 70 percent 2 inches and up, held, that the 
onions shipped met the size requirements and, therefore, the rejection 
was without reasonable cause, and complainant is entitled to an 
award of reparation for the difference between the contract price and 
the net proceeds received from the resale of the rejected onions___- 






















































Where complainant-seller did not represent the location of railroad 
car, and where 72-hour delay at shipping point not attributed to 
shipper under f.o.b. shipping point contract, held, respondent’s 
rejection of car in transit was without reasonable cause and in viola- 
.tion of section 2 of the act, for which damages should be awarded 
complainant in the amount of the difference between the contract 
price and the net amount realized on resale__-_------------------ 


Where complainant sold strawberries to respondent and the latter 
refused to accept the produce without reasonable cause thus forcing 
complainant to make a resale of the commodity which resulted in a 
loss, and where respondent failed to file an answer, it is held, that 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
refusal to accept the strawberries is in violation of the act, for which 
reparation should be awarded complainant__-..------------------ 


Where it is alleged that complainant sold two carloads of potatoes to 
respondent and the latter rejected one carload which caused damages 
to complainant in the amount of $144.50, and where respondent 
failed to file an answer, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint, and 
its rejection of one carload of potatoes was without reasonable 
cause, in violation of the act, and reparation should be awarded 
complainant in the amount of the loss sustained by it-____------ 


Where it is alleged that complainant sold to respondent a truckload 
of potatoes, but the latter rejected same prior to shipment, and 
where respondent failed to file an answer to the complaint, held, 
respondent’s failure to answer constitutes an admission of the facts 
alleged in the complaint and its rejection of the shipment is a viola- 
tion of section 2 of the act for which reparation, with interest, should 
De mended eompiainait ssn. 6 522 St coca caceweccuende sus 

Where it is established that the parties entered into a contract requirng 

the shipment by complainant to respondent of a carload of U.S. No. 1 

watermelons, and where a destination inspection certified that seven 

stacks of fruit at one end of the car fail to grade U.S. No. 1 but that 
the remaining stacks grade U. S. No. 1 and the entire shipment of 
approximately 35 stacks grades U.S. No. 1, held, that the shipment 
complied with the contract, the rejection thereof was without reason- 
able cause, and respondent-buyer is liable for the loss on resale, or 
$287.82 less $35.05, representing the amount realized on a claim 
against the carrier ------ Foe ee oe a ae ata a eee Aelita 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
REJECTION OF COMMODITY—Continued 


REJECTION oF ComMopity WITHOUT REASONABLE CausE—Continued 
Where respondent-buyer rejected a carload of Maine potatoes which 
were to be “diverted” from Boston to Newark, New Jersey, on the 
ground that.respondent purchased a rolling car of potatoes and that 
instead of a rolling car complainant-seller shipped a car of potatoes 
from storage in Boston, thus depriving respondent of ‘fresh pota- 
toes” from ‘‘new stock,” but the documentary evidence failed to 
disclose any reference to a rolling car and a Federal inspection at 
destination showed the potatoes graded U. S. No. 1 and conformed 
to all the specifications of the contract, it is held, that the fact the 
potatoes were shipped out of storage in this case is of no practical 
importance since the potatoes arrived in good condition and met all 
the terms of the contract, that respondent’s rejection of the ship- 
ment was without reasonable cause in violation of section 2 of the 
act, and that, therefore, complainant is entitled to an award of 
PONAPRUIONS 5 seinen cece acuta e wee nea ce tes eee ae 
Where respondent purchased a carload of U.S. No. 1 tomatoes from 
complainant on an f.o.b. basis and rejected the tomatoes on 
arrival claiming they were not in suitable shipping condition, held, 
in an action by complainant for the loss sustained on resale of the 
tomatoes, that respondent failed to prove the tomatoes were not in 
suitable shipping condition at the time of shipment, and reparation 
should be awarded complainant for the contract price less the amount 
realized, consisting of the resale net proceeds and a claim paid by the 
CQIVOE So codes ct eh eee ntse sesso esa aa eae 
Where rejection occurred late in the watermelon season and when the 
market was oversupplied, and where complainant unsuccessfully 
attempted to resell the produce for two days subsequent to the rejec- 
tion, held, that disposal of the watermelons by complainant on a 
consignment basis to a dealer who resold them nine days after the 
rejection, was within the scope of a prompt and proper resale, and 
respondent is liable for all losses resulting as direct and natural con- 
sequences of the unlawful rejection--- - --- crak lance eres aca aca side eked ee 
Respondent could not reject or rescind the contract as to the second 
car of grapes while it was in transit. While not decisive of the 
question of respondent’s right to reject the car while in transit, the 
fact that the grapes in the second carload conformed to the terms 
of the contract strengthens this conclusion_--_-_------- eee 


REMEDIES 
Election of, by third party to proceed against principal or agent-------- 


REPARATION 


BREACH OF CONTRACT 
Where complainant and respondent entered into a contract whereby 
the latter was to ship cabbage to complainant to be handled on 
consignment and complainant advanced $2,500 to respondent in 
connection therewith, which advance was to be liquidated by deduc- 
tions of $100 on each shipment, and where respondent did not ship 
cabbage as required by the terms of the contract, but shipped com- 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


Breacuz or Contract—Continued 


Cancellation of contract of purchase and sale 








plainant only two carloads and one truckload of cabbage, held, 
respondent’s failure to make shipments in accordance with the 
terms of the contract is in violation of the act, and complainant is 
entitled to an award of reparation in the amount of the balance due 
on the advance made to respondent ---...........-.------------ 


BREACH OF WARRANTY, AS TO QUALITY OF CoMMODITY 


Where inspection reports indicate sugar content of cans of frozen 
strawberries only 5 or 6% and the contract of purchase and sale 
called for 20% sugar content, it is held, that respondent breached 
the contract by failing to ship strawberries of warranted quality, 
in violation of section 2 of the act, for which reparation should be 
awarded complainant in the amount of the difference between the 
value of the commodity actually delivered and its value based on the 
contract requirements as to quality 


Breacu oF WARRANTY AS TO WEIGHT OF CARROTS 


Where evidence shows that the parties entered into a contract for the 
sale by respondent to complainant of 400 ‘50-pound sacks”’ of car- 
rots, and the carrots delivered weighed an average of 40.5 pounds 
per sack, it is held, that the term ‘‘50-pound”’ relates to the weight 
of the carrots in each sack, and that complainant is therefore entitled 
to damages for respondent’s breach of warranty___._.-.---------- 


FAILURE TO ACCOUNT 


Where complainant alleged in his complaint that he shipped seven 
truckloads of onions to respondent, one on consignment, two to be 
sold for their joint-account and four of which was sold to respondent 
and the latter admitted the allegations in the complaint but denied 
receiving two shipments, it is held, that since respondent failed 
to introduce evidence showing that complainant failed to deliver 
any of the shipments, respondent’s failure to pay complainant the 
full amount due is a violation of the act for which reparation should 
DARIO COORG cow mndvncancakcaunedesaaes e's 


FAILURE TO ACCOUNT AND Pay 


Where complainant sold and consigned melons and okra to respondent, 
but the latter failed to account and pay for the produce, and failed 
to file an answer, it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and its failure to account and pay for the 
produce is in violation of the act, for which reparation should be 
NE COORG oo ee adcukecbckcna an wacie dunn snaweus 


FAILURE TO DELIVER 


Where it is shown that the parties entered into a contract for the sale 
of a truckload of tomatoes by respondent to complainant, but that 
prior to the agreed date for delivery respondent made other dis- 
position of the tomatoes without complainant’s knowledge, consent, 
or authorization, held, respondent’s failure to deliver constitutes a 
violation of the act, for which reparation, with interest, should be 
RTE GOIN INE oo is ivi ve ki cok ens cntivesécacnnaaeduee 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FaILuRE To DetiveR—Continued 
Where complainant alleged it was damaged as a result of failure to 
respondent to deliver a truckload of potatoes in accordance with a 
contract between the parties, and where respondent failed to file an 
answer, it is held, that respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint and repara- 
tion should be awarded complainant for the damages claimed, repre- 
senting the difference between the contract price and the amount 
paid by complainant for other potatoes purchased in replacement - - - 
Failure to make payments on basis of stipulation settlement___________- 


Failure to pay agreed purchase price and reimburse complainant for the 
advances made to respondent’s trucker.............---------------- 
FaILurE To Pay AMountT ADVANCED 
Where complainant, a broker, negotiated a sale of apples and the 
seller shipped apples, which conformed with the terms of the con- 
tract to the purchaser, and complainant advanced payment to the seller 
for the purchaser, but the purchaser failed to reimburse complainant, 
it is held, the purchaser’s failure to make payment to the complain- 
ant for the sum advanced for its account is a violation of the act for 
which reparation should be awarded complainant______..-.------ 
FAiLURE TO Pay Amount oF DeFicitT 
Where complainant filed a claim for reimbursement of the deficit sus- 
tained in handling a carload of tomatoes for respondent on a con- 
signment basis, and respondent denied liability on the ground that 
complainant had agreed to guarantee freight charges, it is held, that 
the burden of proof is on respondent to show that complainant 
agreed to guarantee freight charges, which burden respondent has 
failed to sustain, and reparation should be awarded complainant 
for the amount 6:-lle daGGth. . 6.5 cde ececncnccuecsesease 
FaILURE TO Pay AMOUNT WRONGFULLY RETAINED 
Where complainants grape growers entered into a written contract 
with respondent for the marketing of the complainants’ grape crop 
by respondent, and in the course of the marketing of this crop, 
respondent charged complainants’account with 7 or 8% commissions 
actually paid out by respondent to eastern receivers for the sale of 
a number of carlots of grapes, and complainants contended that pre- 
vious to the signing of the contract the parties had agreed that the 7 
or 8% commission would be paid to eastern receivers only when sales 
were in quantities of less than carlots, but no such provision was incorpo - 
rated into the final integrated contract, in a suit by complainants to 
recover as reparation the amount of complainants funds retained 
by respondent, it is held, that parol evidence is inadmissable to 
modify the written contract and, therefore, complainant is entitled 
to an award of reparation in the amount retained by respondent. 
FaILurE TO Pay BALANCE ON ADVANCE 
Where complainant sought to recover the balance alleged to be due 
on an advance to respondent, in connection with a contract for 
shipments of cabbage for handling on consignment, and where 
respondent failed to file an answer, it is held, respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 
Fai.ureE To Pay BaLaNncE on ADVANCE—Continued 


complaint, and his failure to repay the balance of the advance is in 
violation of the act, for which complainant should be awarded 
RRR ans occa ta So a Pea oie ea aoa See eae Bute eeubewses 


FAILURE TO Pay BALANCE oF NET PROCEEDS 


Where complainant alleged that it consigned to respondent two truck- 
loads of apples to be sold for complainant’s account but respondent 
failed to pay complainant promptly the full amount of the net pro- 
ceeds realized, and where respondent failed to file an answer, held, 
his failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and his failure 
to pay is a violation of the act for which reparation should be 
ene WINNINGS oo 2 oe a ee ee ee a 

Where it is alleged that complainant shipped a truckload of mixed 
vegetables to respondent for sale on consignment for complainant’s 
account, respondent received and sold the vegetables, and rendered 
an account sales and remitted part of the proceeds of sale, but failed 
to pay the balance, and where respondent failed to file an answer to 
the complaint, held, respondent’s failure to answer constitutes an ad- 
mission of the facts alleged in the complaint and a waiver of oral 
hearing, and his failure to pay the balance of the net proceeds 
received from the consignment sales is a violation of section 2 of the 
act, for which reparation with interest should be awarded com- 
Na Ng a a eI a Nc gongs ins nia wr cased gn 


FaILuRE TO Pay BALANCE OF PURCHASE PRICE 


Where a new contract was agreed to only on the condition that the 
melons were not found to grade U. S. No. 1 at Chicago, and where 
the Chicago inspection certificate found that the melons graded 
U. 8. No. 1, the condition precedent to the novation did not occur, 
and the seller is not bound by the terms of the novation; hence com- 
plainant-seller is entitled, under the original contract to an award of 
reparation in the amount of the balance of the purchase price agreed 
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Where complainant alleged that it sold fruits and vegetables to 
respondent but that the latter failed to pay the balance of the pur- 
chase price, and where respondent failed to file an answer, it is held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and his failure to pay the balance of 
the purchase price is a violation of the act for which reparation 
snouid be awaraed complainant... ..... .... 2-5 ecacccacenese 

Where complainant sold bananas to respondent, and respondent ac- 
cepted the delivery, paid part of the agreed purchase price and failed 
to show the extent of damages caused by a breach of warranty as to 
size, reparation should be awarded to complainant for the balance of 
the agreed price of the bananas__-__--..-...------ Bes a ree 

Where complainant alleged a sale of potatoes to respondent and failure 
of the latter to pay the full purchase price, and where respondent 
failed to file an answer, it is held, respondent’s failure to answer con- 
stitutes an admission of the facts alleged in the complaint, and his 
failure to pay the balance of the purchase price is a violation of the 

act for which reparation should be awarded complainant. ___-..---- 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FaiLurE To Pay BaLaNncE oF PurcnasE Price—Continued Page 
Where complainant alleged that he sold and delivered oranges and 
tangerines to respondent and the latter failed to pay the full purchase 
for the produce, and where respondent failed to file an answer, it is 
held, respondent’s failure to answer constitutes an admission of the 
facts alleged in the complaint, and his failure to pay the agreed 
purchase price is a violation of the act, for which complainant should 
ie ROE CORIIIIR S onins w aen eat oe eee oe 874 
Where complainant alleged that it sold prunes, peaches and tomatoes 
to respondent and that the latter paid only part of the purchase 
price, and where respondent failed to file an answer to the complaint, 
held, respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and his failure to pay the full 
purchase price is a violation of the act for which complainant should 
iD SPECIE FOTN a re itn in no wae aaa ewaaraee 1352 
Where complainant alleged that it sold to respondent four loads of 
potatoes and onions, but the latter failed to pay the full purchase 
price, and where respondent failed to file an answer, held, respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the full purchase 
price is in violation of the act for which reparation should be awarded 
ORINEIIRNOIE 2 soon oa cig cee tes toa aedasauowsaees aaa eaoee 1428 
Where complainant alleged that it sold to respondent two truckloads 
of fresh fruit and vegetables, but the latter failed to pay the full 
purchase prices, and where respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and a waiver of oral hearing, and its 
failure to pay the full purchase prices is in violation of the act for 
which reparation should be awarded complainant__.____________- 1461 
Where complainant alleged that respondent purchased a truckload of 
cucumbers and paid part of the purchase price but failed to pay the 
balance due, and where respondent did not file an answer constitutes 
an admission of the facts alleged in the complaint, and respondent’s 
failure to pay the full purchase price is a violation of the act, for 
which complainant should be awarded reparation_______..._____- 
Where complainant seeks to recover balance of purchase price of car- 
load of grapes sold and shipped to respondent who claims that the 
grapes were not of the grade warranted, U. S. No. 1 when shipped, 
and that it sustained damages through relying on the erroneous 
shipping date stated in complainant’s invoice, held, that since the 
grapes were in accordance with the contract and the broker notified 
respondent of the correct shipping date prior to its receipt of the 
invoice, reparation should be awarded complainant for the balance 
CE CRG DUNO BNE io 6 5 cn crane nwo emcnaueees aentsacse sia 
Where complainant sold to respondent a truckload of tomatoes but the 
latter failed to pay the balance of the purchase price, and failed to file 
an answer to the complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint, 
and its failure to pay the balance of the purchase price is a viola- 
tion of the act, for which reparation should be awarded complainant. 537 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FaitureE To Pay BaLaNcE oF PurcHasE Price—Continued 
Where complainant sold three truckloads of potatoes to respondent 
but the latter has not paid the balance due on the agreed purchase 
prices and failed to file an answer, held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of hearing, and its failure to pay the balance of 
purchase price is a violation of the act, for which reparation should 
SiG URN OOTNTNNO no ore icteeencenocwcuscknns 1125 
Where complainant sold two truckloads of potatoes to respondent but 
the latter did not pay the full purchase prices therefor, and respon- 
dent failed to file an answer, it is held, that respondent’s failure to 
to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to pay the 
balance of the purchase price is in violation of the act, for which 
complainant should be awarded reparation._.......--.--------- 410 


Where complainant sold two truckloads of potatoes to respondent 
but the latter failed to pay the full amount of the agreed purchase 
prices, together with an advance in connection therewith, and 
complainant was charged a protest fee on respondent’s bad check 
given in payment for the produce, and respondent failed to file an 
answer to the complaint, it is held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and his failure to make prompt payment 
is in violation of section 2 of the act, for which reparation should 
be awarded complainant in the amount of the balance due on the 
agreed purchase prices, plus the amount of the advance and the 
CINE SS oe oo caewu noe wes Gebetemne ia sne ten ncaae 69 



































































Where it is alleged that complainant sold peaches to respondent but 
that the latter did not pay the full purchase price, and where res- 
pondent failed to file an answer to the complaint, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the full purchase price is a violation of the act, for which complainant 
enowia be Gwarded yenaration. . . . 22. nn eco cc cde sennnne 95 
Where it is alleged that complainant’s testate delivered to respondent 
a truckload of apples which respondent graded and accepted, but 
that the latter has paid only a part of the agreed purchase price and 
has failed and refused to pay the balance, and where respondent has 
not filed an answer, it is held that respondent’s failure to answer 
constitutes an admission of the facts alleged in the complaint, and its 
failure to pay the balance of the purchase price is a violation of 
section 2 of the act for which reparation, with interest, should be 
BWEEGO COIMMDIAIMEDL. .. Us on ence ecw ccwacee saa ade a ea : 55 


LOS I EET eT 


sec: 


Where respondent alleged, as a defense to a complaint against it to 
recover the unpaid balance of the purchase price of a shipment of 
potatoes, that it suffered damages due to delay in delivery caused 
by overloading, it is held, that since respondent failed to support 
its defense, complainant is entitled to an award of reparation in the 
amount of the unpaid balance of the purchase price--_---.-------- 58 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FAILURE TO Pay BROKERAGE 
Where complainant alleged it was employed as broker by respondent 
who failed to pay the usual brokerage of 3 percent, and respondent 
claims complainant merely introduced him to buyer and further that 
rate of brokerage in cost plus contracts such as entered with buyer 
is only 1 percent, held, that the evidence establishes complainant 
was respondent’s broker and that it is entitled to recover as repara- 
tion brokerage at the rate of 3 percent. -__...._._._------.----- 
Where complainant, acting as a broker, sold eight carloads of fruits 
and vegetables for respondent who has failed to pay complainant for 
this service and has failed to answer the complaint, held, respon- 
dent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and its failure 
to pay complainant the reasonable value for its services is a violation 
of section 2 of the act for which reparation should be awarded com- 
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Where complainant alleged that respondent failed to pay brokerage 
fees earned by complainant in the negotiation of contracts for the 
sale of watermelons, and where respondent failed to file an answer, 
it is held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and his failure to pay 
the brokerage fees is in violation of the act, for which reparation 
should be awarded complemant.......- =<... 3525 cece 

Where complainant negotiates the sale of watermelons on behalf of 
respondent and within the authority authorized by respondent, 
complainant is entitled to the agreed brokerage, notwithstanding 
that many of the melons were rejected subsequently by the pur- 
chasers, provided however, that there is no express agreement to 
Ct COMIN os a sehen Seek econo eee ae 

Where principal failed to sustain burden of proof as the broker’s neg- 
ligence in negotiating contract on principal’s behalf, held, principals 
liable for brokerage commissions earned by broker in negotiating 
Clie GRUIROE cas Sakoe ce sade Gunsaseaaeeeemenes 

Failure to pay deficit incurred on resale__...............-.....--.----- 
FaILurE To Pay Dericir ON CONSIGNMENT 

Where complainant sustained a deficit on a carload of potatoes handled 
for respondent on a consignment basis and respondent refused to 
reimburse complainant for the deficit, held, failure to pay the deficit 
sustained is a violation of the act, for which reparation should be 
SEAT CONTI so gi eine ceding bas cenetdas Kanes 

Farture To Pay Excess CHARGE For IcING 

Where respondent charged complainant an amount in excess of the 
actual cost of icing, held, that reparation should be awarded com- 
plainant the additional amount paid_-_.........----.------.----- 

Fari.ure To Pay on Joint Account 

Where complainant alleged that respondent failed to pay its share of 
the loss suffered in connection with the sale of grapes on a joint ac- 
count basis, and where respondent failed to file an answer, it is held, res- 
spondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
failure to pay its share of the deficit is a violation of the act for which 
reparation should be awarded complainant. - - - - -- Gini aeeanaeate 
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Perishable Agricultural Commodities Act, 1930—Continued 


REPARATION—Continued 
FaILureE To Pay on Joint Account—Continued 














Where it is alleged that complainant shipped a truckload of potatoes 
to respondent and the latter sold them on a joint account basis but 
failed to pay complainant, and where respondent failed to file an 
answer, held, his failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to make payment is in violation of the act, for which re- 
paration should be awarded complainant-----_.-.---.---------- 

Where the parties entered into a joint account agreement, complain- 
ant paid $1,322.82 to a third party in connection with three car- 
loads of celery handled by the joint account partners, and respond- 
ent refused to contribute one-half the amount paid by complainant, 
held, respondent’s failure to contribute half the amount paid by com- 
plainant is a violation of the act, for which reparation with interest 
should be awarded complainant... .-.............-....--.....-. 


FaA1LuRKE TO Pay Loss SusTaINED ON RESALE OF COMMODITY 


Where on the day following sale and delivery of a number of lugs of 
grapes to complainant-seller without the latter’s assent, and upon 
resale by complainant it sustained a loss, held, respondent’s failure 
to pay complainant the difference between the amount of the pur- 
chase price and the proceeds realized on the resale is a violation 
of the act, for which reparation should be awarded complainant_-- 


FaiturE To Pay Mutuat SETTLEMENT OF DIsPr'TE 


Where the parties mutually agreed that respondent would pay com- 
plainant $1,812.45 for respondent’s failure to deliver 400 cartons of 
frozen apricots under contract of sale, and complainant seeks re- 
covery of this agreed amount and also $30, the additional cost 
claimed by complainant to have been incurred in purchasing replace- 
ments, held, that since the controversy over the non-delivery was 
mutually settled by the parties, complainant is not entitled to the 
claim of $30 but is entitled to reparation for the amount agreed upon_ 


Farture To Pay Net Proceeps 


Where complainant alleged in its complaint that it consigned to re- 
_spondent a truckload of cabbage and cauliflower to be sold for com- 
plainant’s account, but that respondent failed to pay the balance of 
the net proceeds realized from the sale of the commodity, and where 
respondent failed to file an answer to the complaint, it is held, that 
his failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the balance of the net proceeds is a violation of the act for which 
reparation should be awarded complainant__..-....------------- 


Where complainant alleged the consignment of three truckloads of pro- 
uce to respondent and failure of the latter to remit the net proceeds 
realized, and where respondent did not file an answer, it is held, 
that respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, 
and its failure to remit the net proceeds of the consigned shipments 
is in violation of the act, for which reparation should be awarded 
MI ree ae eae ee a ae ant ame eee eae 
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Perishable Agricultural Commodities Act, 1930—Continued 


REPARATION—Continued 

FaILurE To Pay Net Procereps—Continued 

Where complainant consigned to respondent 400 bags of yellow onions, 
and the latter received, accepted, and sold the onions, but failed to 
pay complainant the net proceeds, and failed to answer the com- 
plaint, held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and its failure to 
pay complainant the net proceeds is a violation of the act, for 
which reparation should be awarded complainant__---_--_----___- 





AGRICULTURE DECISIONS 





Where complainant shipped potatoes and apples to respondent on con- 
signment to be sold for the former’s account. but respondent failed to 
pay complainant the net proceeds and failed to file an answer, it is 
held, respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the net proceeds realized on the sale of 
the produce is in violation of the act, for which reparation should 
Be enuiatiod, commana. og 3 ne coe ee eee 

Where respondent sold cantaloups for complainant’s account but failed 
to pay complainant the net proceeds and failed to file an answer, it 
is held, that respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint, and its failure to pay 
complainant the net proceeds is a violation of section 2 of the act, 
for which reparation should be awarded complainant___-______---- 

Where respondent-buyer rejected a shipment of cauliflower because 
of condition and the evidence showed that complainant-seller au- 
thorized the broker to make a new arrangement with the buyer to 
handle the shipment, that the broker made a new agreement with 
the buyer on complainant’s behalf whereby the buyer would handle 
the cauliflower for the seller’s account, that the net proceeds from 
the sale of the cauliflower were subsequently tendered to the seller 
by the buyer, but the seller refused the amount tendered and sued 
for the original purchase price, it is held, that, under the new agree- 
ment entered into by the parties, the seller is entitled to an award 
of reparation only, in the amount of the net proceeds of the sale_- _- 

Where complainant consigned to respondent five truckloads of pota- 
toes to be sold for complainant’s account, and respondent sold the 
potatoes but failed to pay complainant the net proceeds and failed to 
answer the complaint, held, that respondent’s failure to file an an- 
swer constitutes an atiniasion of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to pay complainant the 
net proceeds is a violation of the act, for which reparation should be 
SWGPCRS CONINOIN so eco wo ae cee sutonwenescaates 

FaiLurE To Pay Net Proceeps on RESALE, 

Where in a reparation proceeding complainant sought to recover the 
contract price of a carload of potatoes sold to respondent, and where 
the contract was subsequently modified to provide that respondent 
handle the shipment for complainant’s account, held, respondent was 
only liable for the net proceeds on resale_____-...---.------------ 
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Perishable Agricultural Commodities Act, 1930—Continued 


REPARATION—Continued 
FaILurE To Pay PrRocEEDs 


Where complainant sent baskets to California to be used in shipping 
the apples in excess of the requirements and respondent-agent with 
complainant’s consent took charge of the disposition of the 1,232 
remaining baskets and sold them for 25 cents each, held, 25 cents 
shall be considered the fair market price of such baskets in the ab- 
sence of a showing of negligence and respondent-agent is responsible 
for the proceeds of sale, while respondent-seller not having taken 
charge of the baskets, should suffer no liability_._...._....__._._. 


FaILurE TO Pay PurcHASsE PRICE 


Where the evidence shows that complainant sold and delivered one 
truckload of ‘‘unclassified’’ Elberta peaches to respondent, that the 
peaches were inspected and accepted by respondent at shipping 
point, that respondent has failed to pay the agreed purchase price, 
and respondent alleged that complainant’s broker guaranteed the 
peaches against defects but that the peaches delivered were defective, 
and the evidence fails to support such allegations, held, respondent’s 
failure to pay the purchase price is a violation of the act for which 
reparation with interest should be awarded complainant_________- 

Where it is alleged that complainant delivered a carload of U. S. No. 1 
green cabbage to respondent in accordance with the requirements of 
a contract entered into between the parties, and that the latter ac- 
cepted the cabbage but failed to pay the purchase price therefor, and 
where respondent failed to file an answer to the complaint, held, 
respondent’s failure to answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and his failure 
to pay the purchase price is a violation of section 2 of the act for 
which reparation, with interest, should be awarded complainant_ __ 

In the light of the signed delivery slip and in the absence of proof by 
respondent that the bananas delivered were not in conformity with 
terms of the contract or that a price adjustment was agreed to by 
complainant, failure by respondent to pay the full purchase price of 
the bananas is a violation of section 2 of the act, for which complain- 
ant is entitled to an award of reparation._.__..........---------- 
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In suit by complainant to recover damages resulting from respondent’s 
rejection of a carload of lettuce and the purchase price of a carload of 
carrots, wherein respondent alleged the lettuce was not in suitable 
shipping condition, but admitted liability for the carrots, held, that 
since the lettuce was abnormally deteriorated on arrival the rejection 
was not without reasonable cause, and reparation should be awarded 
complainant for the purchase price of the carrots_____.___-_-_-_- 

Where it is alleged that complainant sold a carload of bananas to re- 

spondent, but that the latter has not paid the agreed purchase price, 

and where respondent failed to fiie an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the agreed purchase price is in violation of the act, for 
which reparation should be awarded complainant___........----- 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


REPARATION—Continued 
FaILurE To Pay Purcuase Price—Continued 


Where it is alleged that complainant sold a carload of potatoes to re- 
spondent, but that the latter failed to pay the agreed purchase price, 
and where respondent failed to file an answer to the complaint, it 
is held, that his failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to pay the purchase prices is a violation of the act, for 
which reparation should be awarded complainant_-_--___________- 

Where it is alleged that complainant sold and delivered two truckloads 
of potatoes to respondent in accordance with a contract entered into 
between the parties and the latter received and accepted the potatoes, 
but failed to pay the purchase price therefor, and where respondent 
failed to file an answer to the complaint, held, his failure to answer 
constitutes an admission of the facts alleged in the complaint, and 
a waiver of oral hearing, and his failure to pay the purchase price 
is a violation of the act for which reparation, with interest, should 
be: amano complemen: 2. 6 oo coo) oe ee cee es 

Where it is alleged that complainant sold and delivered to respondent 
two truckloads of oranges meeting contract requirements but that 
respondent has failed to pay the purchase price therefor, and where 
respondent failed, after written notice, to file an answer to the formal 
complaint, held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and a waiver of 
oral hearing, and respondent’s failure to pay the purchase is a viola- 
tion of section 2 of the act for which reparation, with interest, should 
be awarded Genmininenes os oo = oc ec he ee eee coin 

Where it is alleged that complainant sold fruit and vegetables to 
respondent but the latter failed to pay the agreed purchase prices, 
and where respondent did not file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and its failure to pay 
the agreed purchase prices is a violation of the act, for which repa- 
ration should be awarded complainant. ------------------------- 

Where it is alleged that complainant sold onions to respondent and 
the latter has not paid the purchase price, and where respondent 
failed to file an answer which constitutes an admission of the facts 
alleged in the complaint, it is held, respondent’s failure to pay pur- 
chase price is a violation of the act, for which complainant should 
be awarded reparation-_._--.--------- ess PAE = Ue eds eee a 

Where it is alleged that complainant sold oranges and grapefruit to 
respondent and that the latter failed to pay the agreed purchase 
price, and where respondent failed to file an answer to the com- 
plaint, it is held, respondent’s failure to file an answer constitutes 

an admission of the facts alleged in the complaint and his failure to 
pay the purchase price is in violation of the act, for which repara- 
tion should be awarded complainant - -_------------------------ 





1711 


Page 


862 


1272 


539 


1017 


879 











Perishable Agricultural Commodities Act, 1930—Continued 


REPARATION—Continued 


FarLureE To Pay Purcuase Price—Continued 

Where it is alleged that complainant sold oranges and grapefruit to 
respondent, but that the latter failed to pay the agreed purchase 
prices, and where respondent failed to file an answer to the com- 
plaint, held, respondent’s failure to answer the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and its failure to pay the agreed prices is in 
violation of the act, for which complainant should be awarded 
RIN ns oe a od ae dey a eee a 
Where it is alleged that complainant sold a truckload of potatoes to 
- respondent but that the latter failed to pay the agreed purchase 
price, and where respondent failed to file an answer, held, respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and his fail- 
ure to pay the agreed purchase price is in violation of section 2 of 
the act, for which complainant should be awarded reparation - - - __ 
Where complainant alleged failure of respondent to pay the contract 
price of two carloads of U.S. No. 1 green cabbage sold to and ac- 
cepted by respondent, and where the latter failed to file an answer, 
held, respondent’s faiJure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, 
and its failure to pay the agreed price is a violation of section 2 of 
the act, for which reparation should be awarded complainant - - - -_ 
Where complainant alleged failure of the respondent to pay the pur- 
chase price of a carload of tomatoes sold to respondent and accepted 
by it, and respondent failed to file an answer to the complaint, it is held 
that respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and re- 
pondent’s failure to pay the purchase price of the tomatoes is a 
violation of section 2 of the act for which reparation should be 
SIO CR UDRINONG 6 in os cece ha te eects Wak eueeddeaewaues 
Where complainant alleged failure of respondent to pay the purchase 
price of a truckload of peaches sold to respondent and accepted by 
it, and respondent failed to file an answer to the complaint, held, 
that respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and 
its failure to pay the purchase price of the peaches is a violation of 
section 2 of the act for which reparation should be awarded com- 
III a ae a ie ee oe Ar ets og oe Sale a ae ia em 
Where complainant alleged the sale of a carload of potatoes to re- 


where respondent did not file an answer, it is held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the purchase price is in violation of the act, for which reparation 
SUOWIA DC QWATGEd COIMPININONG.... o.oo own ces wc ccsnnncaces 


spondent and failure of the latter to pay the purchase price, and 
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10 A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 
FarLurE To Pay PurcHasE Price—Continued Page 
Where complainant alleged the sale and delivery of a truckload of 
tomatoes to respondent and failure of the latter to pay the pur- 
chase price, and where respondent did not file an answer, it is held, 
that respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, 
and his failure to pay the purchase price is in violation of the act, 
for which reparation should be awarded complainant___-_-------- 1549 
Where complainant alleged a sale of potatoes and rutabagas to re- 
pondent and that respondent failed to pay the agreed purchase price 
and where respondent failed to file an answer, it is held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint, and complainant’s failure to pay the agreed pur- 
chase price is in violation of the act, for which reparation should 
be awarded te commininant.. 2.3.25. os 5 ce cee 161 
Where complainant alleged the sale of two shipments of potatoes to 
respondent and failure of the latter to pay the purchase prices as 
reduced by an allowance, and where respondent did not file an an- 
swer, held, that respondent’s failure to file an answer constitutes a 
waiver of hearing and an admission of the facts alleged in the com- 
plaint, and respondent’s failure to pay the purchase prices is in 
violation of the act, for which reparation should be awarded com- 
Oa ches sci wale ld Malaga adept ole Stead ae ae . 1269 
Where complainant alleged that it sold a carload of pot. atom s to re- 
spondent and that the latter has not paid the purchase price, and 
where respondent failed to file an answer, it is held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the purchase price is a violation of the act for which reparation 
should be awarded complainant... =. ..~ 2... scncccnccccsconcccsn 1350 
Where complainant alleged that it sold citrus fruit to respondent, but 
that the latter failed to pay the full purchase price, and where re- 
spondent failed to file an answer to the complaint, it is held, respond- 
ent’s failure to file an answer constitutes an admission of the facts al- 
leged in the complaint and a waiver of oral hearing, and its failure to 
pay the full purchase price is a violation of the act for which repara- 
tion should be awarded complainant--.........--.------------- 1371 
Where complainant alleged that it sold and delivered to respondent a 
truckload of mixed vegetables for which the latter failed to pay, and 
where respondent failed to file an answer, held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the purchase price is a violation of the act for which reparationshould 
bee: SUD CTI i ii it de cee rnc ang . 1251 
Where complainant alleged that it sold and delivered to responde nt a 
truckload of potatoes and the latter failed to pay the purchase price, 
and where respondent failed to file an answer, it is held, that respond- 
ent’s failure to file an answer constitutes an admission of the facts al- 
leged in the complaint and its failure to pay the contract price is in 
violation of the act, for which reparation should be awarded 
USA a 5 sds nd ein nt hom aie es bea cs Sa a eee Ee 






























































Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FaILureE To Pay Purcnase Price—Continued 

Where complainant alleged that it sold and delivered to respondent a 

truckload of rutabagas, but the latter failed to pay the purchase 

price, held, that respondent’s failure to file an answer constitutes an 

admission of the facts alleged in the complaint, and his failure to pay 

the purchase price is a violation of the act for which reparation should 

De wwardad Commininnt, oo 252 a oe a te beens ue 

Where complainant alleged that it sold fruits and vegetables to re- 

spondent and the latter has not paid the purchase price, and where 

respondent failed to file an answer, it is held, his failure to file an 
answer constitutes an admission of the facts alleged in the complaint, 

and his failure to pay the purchase price is a violation of the act, for 
which complainant should be awarded reparation__--_------------ 
Where complainant alleged that it sold mixed vegetables to respondent 

but that the latter failed to pay the agreed purchase price, and where 
respondent failed to file an answer to the complaint, it is held, that 
respondent’s failure to file an answer constitutes an admission of the 

facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the agreed purchase price is in violation of the act, for 
which complainant should be awarded reparation_-_---_---------- 
Where complainant alleged that it sold produce to respondent for an 
agreed purchase price, but that the latter failed to pay for the com- 
modity, and where respondent failed to file an answer to the com- 
plaint, it is held, respondent’s failure to file an answer constitutes an 

an admission of the facts alleged in the complaint, and his failure to 

pay the purchase price is a violation of the act for which complain- 

ant should be awarded reparation..............-.....-.--...... 
Where the complaint alleges that it sold a quantity of tomatoes and a 
quantity of celery to respondent at agreed prices, the price of the to- 
matoes being later adjusted to share losses sustained by respondent, 

and that the latter has not paid the amount due on the two trans- 
actions, and where respondent failed to file an answer, it is held, that 

its failure to file an answer constitutes a waiver of hearing and an ad- 
mission of the facts alleged in the complaint, and its failure to pay 

the amount due on the two transactions is in violation of the act for 

' which reparation should be awarded complainant, less a brokerage 
credit admitted by complainant... ........-........-...---..--- 
Where complainant alleged that it sold to respondent a truckload of 
oranges and grapefruit, but the latter has not paid the agreed 

purchase price, and where respondent failed to file an answer, held, 

respondent’s failure to file an answer constitutes an admission of the 

facts alleged in the complaint and a waiver of oral hearing, and its 
failure to pay the purchase price is a violation of the act for which 
reparation should be awarded complainant___-....-.------------ 
Where complainart alleged that it sold a truckload of fruit to re- 
spondent and the latter failed to pay the full purchase price, and 
where respondent failed to file an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the full purchase price is in violation 

of the act, for which reparation should be awarded complainant... - 
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1¢ A.D. AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FaiLture To Pay Purcnase Price—Continued 
Where complainant alleged that he sold two truckloads of bananas to 
respondents but that respondents paid only a part of the purchase 
price of one load, and where respondents failed to file an answer, 
it is held, respondents’ failure to file an answer to the complaints 
constitutes an admission of the facts alleged in the complaints and 
a waiver of oral hearing, and respondents’ failure to pay the full 
purchase prices is in violation of the act for which reparation should 
be awarded complainant in the amount of the unpaid balance_ -_- -- 


Where complainant alleged that it sold watermelons to respondent 
and the latter has not paid the purchase price, and where respond- 
ent failed to file an answer, held, respondent’s failure to file ar 
an answer constitutes an admission of the facts alleged in the 
complaint, and his failure to pay the purchase price is in violation 
of the act, for which reparation should be awarded complainant_ -- 


Where complainant filed a complaint for the recovery of the contract 
price of a truckload of potatoes and respondent admitted liability, 
held, that respondent is obligated to complainant for the contract 
price, and its failure to pay is a violation of the act, for which 
reparation should be awarded complainant___--.---------------- 

Where complainant seeks to recover purchase price of bananas alleg- 
edly sold to respondent on f.o.b. acceptance final basis, and re- 
spordent denies purchasing the bananas and alleges that complainant 
authorized respondent to handle them on consignment, held, that 
the evidence establishes that respondent contracted to purchase 
the bananas f.o.b. acceptance final; that the bananas were in 
conformity with the contract when shipped; and that reparation 
should be awarded complainant for the purchase price__-_-_-------- 


Where complainant seeks to recover the purchase price for a wun 
of potatoes sold to, and taken away, by respondent and the latter 
failed to file an answer to the formal complaint, held, that respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and that its 
failure to make full payment promptly is a violation of section 2 of 
the act for which complainant is entitled to an award of reparation - 


Where complainant-seller delivered to respondent-buyer a carload of 
tomatoes which failed to meet contract requirements as to size, 
respondent accepted the tomatoes and filed a counterclaim for 
breach of warranty, held, respondent’s damages for breach of war- 
ranty of size is the difference between the actual value of the toma- 
toes at the time of delivery by the seller and the value they would 
have had if they had answered to the warranty, that the damages 
are not measured by the amount which respondent was required to 
pay its sub-vendee for breach of a similar warranty as to size, and 
that respondent’s failure to pay the purchase price less damages 
sustained by it for breach of warranty is a violation of the act, for 

which reparation, with interest, should be awarded complainant-_-- 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FarLure To Pay PurcuaseE Price—Continued 









Where complainant sold bananas to respondent and the latter failed 
to pay the purchase price, it is held, respondent’s failure to pay the 
purchase price is in violation of the act for which reparation should 
Sot IS OSSINING nes oe ie ea cl a wena maaan 

Where complainant sold beans to respondent but the latter failed to 
pay the purchase price and failed to file an answer, held, respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to pay the purchase price is 
in violation of the act, for which reparation should be awarded 
PE aS pare ae ESRI NL PE Mei io 5 eR faire Part gh he a 

Where complainant sold cabbage to respondent and the latter failed 
to pay the purchase prices and filed an answer admitting the allega- 
tions in the complaint, held, respondent’s failure to pay the purchase 
prices is in violation of the act for which reparation should be 
SEMNOUNNE ENGL 6228 oe cle ole ee oceiec cn ene 

Where complainant sold a carload of potatoes to respondent after 
inspection thereof by respondent on the track, there is no implied 
warranty of suitable shipping condition and, therefore, respondent’s 
failure to pay the purchase price of the commodity is a violation of 
the act, for which complainant should be awarded reparation _ - - - - 


Where complainant sold corn and tomatoes to respondent but the 
latter failed to pay the agreed purchase price and failed to file an 
answer, held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and his failure to pay the agreed purchase price is in viola- 
tion of the act, for which reparation should be awarded complainant_ 


Where complainant sold and delivered three truckloads of potatoes to 
respondent, and the latter received and accepted the potatoes, but 
failed to pay the purchase price, and failed to answer the complaint, 
held, that respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint and a waiver of oral 
hearing, and respondent’s failure to pay complainant the purchase 

- price is a violation of the act, for which reparation should be awarded 
complainant - - ---- a eee ae eee re cs ag nice es a a 

Where complainant sold and delivered to respondent’s agent three 
truckloads of potatoes, and respondent received and accepted said 
potatoes through his agent, but failed to pay the purchase price, 
and failed to answer the complaint, held, that respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint, and his failure to pay complainant the purchase price 
is a violation of the act, for which reparation should be awarded 
SUNN 2 cd Salen ee nS eae i i 

Where complainant sold to respondent a shipment of beets and a 
shipment of carrots, but the latter failed to pay the purchase price 
and failed to answer the complaint, held, that respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint, and its failure to pay the purchase price is in violation 

of the act for which reparation should be awarded complainant---- 


1716 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX  10A.D. 


Page 


1529 


1128 


1373 


405 


992 


675 


712 








i ; 
S 
t 


A 


PRD EDT 











t 
i 
a 


ay, 2 


mies 


Rees 





10 A.D. AGRICULTURE DECISIONS 1717 


Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FaiLure To Pay Purcaase Price—Continued Page 
Where complainant sold to respondent four truckloads of mixed fruit 
and vegetables, but the latter failed to pay the purchase price, and 
failed to answer the complaint, held, that respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and its failure to pay the purchase 
price is a violation of the act, for which reparation should be awarded 
OGINDIGIDARE. o.5 0058 Ss et St on Sele eae 680 
Where complainant sold to respondent three truckloads of peaches, 
apples, cucumbers, tomatoes, and blueberries, but respondent failed 
to pay the purchase price and failed to answer the complaint, held, 
that respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the purchase price is a violation of the act, for which 
reparation should be awarded complainant_--_-..-.------------- 244 
Where complainant sold to respondent two carloads of cabbage, but 
the latter failed to pay the purchase price, and failed to answer the 
complaint, held, that respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, and its failure to pay the purchase price is a violation 
of the act, for which reparation should be awarded complainant... 577 
Where complainant sold three truckloads of bananas to respondent but 
the latter failed to pay the purchase prices, and failed to file an 
answer, held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and respondent’s failure to pay the purchase prices is in 
violation of the act for which reparation should be awarded com- 
EIAING a oop ten doa cok an sans ae Same aia a ee eee ee 1425 
Where complainant sold three truckloads of onions to respondent but 
the latter failed to pay the agreed purchase prices and failed to file 
an answer, held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the full purchase prices is in violation 
of the act, for which reparation should be awarded complainant... 1132 
Where complainant sold tomatoes to respondent, but the latter failed 
to pay the agreed purchase prices and failed to file an answer, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
failure to pay the full purchase prices is in violation of the act, for 
which complainant is entitled to an award of reparation___.------ 1130 
Where complainant sold tomatoes to respondent, which were accepted 
by the latter upon delivery for which it has not paid the purchase 
prices, but alleged as an affirmative defense that complainant released 
the tomatoes to respondent to be sold to the best advantage, it is held, 
the burden was on respondent to establish the new contract, and, 
since the only evidence that there was a release is respondent’s 
allegation and it failed to file an answering statement of facts, there 
is an insufficient basis in the record for finding that there was a new 
agreement, and complainant should be awarded reparation in the 
Sanu’ Of Cie: DUIGNANG DEON ccs 6c ch cnencecnicccewenwcnweces 881 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


Farture To Pay Purcuase Price—Continued 
Where complainant sold a truckload of oranges to respondent and the 


latter has not paid the purchase price, and failed to file an answer, 
held, respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to pay the purchase price is a violation of the act for which 
reparation should be awarded complainant_---.----------------- 


Where complainant sold a truckload of peppers to respondent, but the 


latter failed to pay the full purchase price, and failed to file an answer 
it is held, respondent’s failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint, and its failure to pay the 
full purchase price is in violation of the act, for which reparation 
shold be awarded eomplainant io. 2222 22. ets ocne ceo. 


Where complainant sold a truckload of potatoes to respondent, but 


the latter has not paid the purchase price and failed to file an answer 
to the complaint, it is held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and his failure to pay the agreed purchase 
price is in violation of the act, for which reparation should be awarded 
OONIRIMIREDD 25225 oe ot eee eek roe 


Where complainant sold watermelons to respondent, and the water- 


melons which conformed with the terms of the contract, were loaded 
on the truck of respondent’s purchaser, but respondent failed to pay 
the purchase price, held, its failure to pay is a violation of the act 
and complainant is entitled to an award of reparation in the amount 
Gn SEROUS na bese came see ae oe ane 


Where respondent-buyer contends that complainant-seller warranted 


a carload of potatoes purchased by respondent from complainant to 
be 85 to 90 percent U. S. No. 1, which was denied by complainant, 
and neither complainant’s confirming wire nor the invoice contained 
any reference to grade, but designated the potatoes by brand name 
only, it is held, that the sale was by description and that no war- 
ranty as to grade was given, that respondent’s failure to pay the pur- 


. chase price for the potatoes was a violation of section 2 of the act, 


for which complainant should be awarded reparation______._._--- 


Where respondent as a defense to a claim for the purchase price of a 


carload of tomatoes alleged that complainant, in violation of the 
terms of the contract, shipped tomatoes which arrived in a state of 
abnormal deterioration, held, since respondent failed to sustain its 
burden of proof, it is liable for the full purchase price of the ship- 


Where respondent purchased and accepted delivery of two truckloads 


of tomatoes but failed to pay the purchase prices for them and has 
failed to answer the complaint, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the com- 
laint and a waiver of oral hearing, and his failure to pay the com- 
plainant the agreed purchase prices is a violation of section 2 of the 
act for which reparation should be awarded complainant - - ------- 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


Faiture To Pay Purcuase Price—Continued Page 
Where respondent purchased a truckload of bananas, after inspection, 
from complainant’s assignor, took delivery of the bananas and gave 
its check for the full purchase price, but subsequently stopped pay- 
ment on the check, and where respondent failed to file an answer to 
the complaint, it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and its failure to pay the contract price, plus 
protest charges on the check, is in violation of the act, for which 
reparation should be awarded complainant_-__......-.----------- 976 
Where respondent purchased a truckload of onions after inspection 
and gave his check for the full purchase price but the check was re- 
turned unpaid for insufficient funds, reparation should be awarded 
for the full. purchase price regardless of any subsequent deteriora- 
tion of the onions since there is no warranty of suitable shipping 
CORGINGM i RUG RANE Cass J Se Se oe sk Some eee ee 864 
Where respondent, in a reparation proceeding brought to recover the 
purchase price of a truckload of mixed fruits and vegetables, defended 
on the ground that complainant-seller had made slanderous state- 
ments to another dealer to the effect that respondent had stolen the 
truckload involved, which slanderous statements resulted in a con- 
siderable loss to respondent, held, although, at best, respondent 
would have a countercomplaint based upon the alleged slander, the 
latter constitutes no defense in this proceeding, and even if asserted 
as a countercomplaint, would not come within the jurisdictional 
UES WATU RAN: ON EN I a iri ea ns ee eee a 843 
Where respondents were notified of the arrival of a shipment of apples 
purchased from complainant and promptly examined the shipment 
but did not order federal inspection within 24 hours and gave no 
notice of rejection until more than 53 hours had elapsed, held, 
respondents must be deemed to have accepted the shipment under 
the regulations under the act and thereby become liable for the 
agreed purchase price, subject to any claim for damages they might 
have against complainant for faiture of the apples to meet require- 
TAGS OF 106: CORGRNOES noice oe can ear eee aes eae 691 
Where it is shown that a number of producers sold various quantities 
of peaches to respondent, that peaches meeting contract require- 
ments were delivered to and accepted by respondent, but that the 
latter has failed to pay the purchase prices therefor, and it is shown 
that the producers’ claims had been assigned to complainant, held, 
respondent’s failure to pay the purchase prices constitutes violations 
of the act for which reparation should be awarded complainant___. 1525 


FAILURE TO Pay FoR REIMBURSEMENT AND COMPENSATION 

Where complainant, acting as respondent’s agent, purchased at auction 
and delivered to respondent 441 boxes of Italian lemons, and the 
lemons were found to contain 5 percent Blue Mold Rot at destination 
the day after arrival, held, such decay does not indicate that com- 
plainant failed to use due care in making the purchase for respond- 
dent, and therefore complainant is entitled to recover from respond- 
dent the purchase price paid on respondent’s account, cartage fees 
paid, and his agreed compensation for his services. -__.....------ 686 






















































Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FAILURE TO Pay UNDISPUTED AMOUNT 
Where respondent admitted liability to complainant for one-half of 
loss sustained in joint venture but denied liability for additional 
amount claimed by complainant and complainant requested that 
an order be issued for the undisputed amount and the balance of 
its claim be dismissed, held, that reparation should be awarded 
to complainant for one-half of the loss admittedly due and the 
balance of the complaint should be dismissed___._.__.__________- 
FaiLurE To Pay UNUSED ADVANCE 
Where complainant contracted to purchase from respondent 15,000 
boxes of apples, 2% inch and up, free of scale, for export and ad- 
vanced money for which it would be credited at the rate of $1 per 
box, and respondent shipped only 1505 boxes, held, that the apples 
were to come from respondent’s orchards, that respondent’s failure 
to ship the balance of the apples was excused by hail damage, 
presence of scale or lack of specified size, and that reparation should 
be awarded complainant for the balance of the unused advance, less 
an amount admittedly due and owing respondent in connection 
wich @ consigumont tramesetion. ... .. . 2 oo oc oo oc osc weeks 


FAILURE TO REIMBURSE FOR ADVANCE AND TELEPHONE CALL 
Where complainant advanced a sum of money to respondent’s agent 
and the latter placed a telephone call on respondent’s telephone, in 
transacting the purchase of potatoes, and respondent authorized 
the agent to incur these expenses, and agreed to reimburse complain- 
ant for these items, but failed to reimburse complainant, held, that 
respondent’s failure to repay complainant the amount of the advance 
and telephone bill is a violation of the act, for which reparation 
should be awarded complainant in the amount of the advance and 
RI oa, once ea tne eo eat eee 
Failure to reimburse for one-half the net amount of damages sustained 
in connection with joint-account transaction._........-.------------ 


FartLure TO Remit BALANCE OF PROCEEDS 
Where it is alleged that complainant shipped four designated mixed 

lots of fruit and vegetables to respondent for sale on consignment 

for complainant’s'‘account, produce was received and sold by respond- 

ent and accountings rendered to complainant, and that respondent 
remitted part of the net proceeds of sale to complainant, but has 

failed to pay the balance thereof, and where respondent failed to 

file an answer to the complaint, held, respondent’s failure to answer 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, and his failure to remit the balance of the 

net proceeds received from the consignment sales is a violation of 
section 2 of the act for which reparation, with interest, should be 
I OI ooo os ee ceeackbdansseebeceeuaawe 
Where complainant alleges that he delivered two truckloads of water- 
melons to respondent for sale on consignment and that the latter sold 

said watermelons rendering accounts sales thereon, but tendered 
worthless checks in settlement of the account and has since failed to 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


Far.ure To Remit BALANCE oF ProceEDs—Continued Page 
remit any part of the proceeds, and where respondent failed to file an 
answer, held, respondent’s failure to answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to remit the prozeeds is in violation of the act, for which 
complainant should be awarded reparation____-..--------------- 574 


FAILURE TO RETURN ADVANCE 

Where complainant advanced $2,000 to respondent to assure future 
shipments of peas and lettuce to be handled for account of respondent 
and no shipments were ever made pursuant to the contract, and re- 
spondent repaid $1500 of the amount advanced but withheld $500 
as a set-off for an indebtedness allegedly due respondent from com- 
plainant, it is held, that, since no shipments were made under the 
agreement, respondent is liable to complainant for the remaining 
$500 and complainant should be awarded reparation in that amount, 
the. a6t-o8 Deine GissOWwO sa = os oo nn wk c Se ecerreewasdeanece 201 

Where the evidence shows that the parties entered into a joint account 
agreement providing for the purchase by respondent of certain vege- 
tables for delivery to complainant for resale, and that complainant 
advanced $400 to respondent for making the purchase, but respond- 
ent failed either to purchase the vegetables or to return the money 
advanced, held, respondent’s failure either to make the purchases or 
to return the amount advanced is a violation of the act, for which 
reparation, with interest, should be awarded complainant__-___-___- 1020 


REPARATION PROCEEDINGS UNDER ACT 


Inapplicability of state statute of frauds to............---.----------- 62 
REPLACEMENT OF PURCHASE 
Moastne of daiiancd: banctlen:= 5 oc 4 os oi oie co esol ec ee se 535 
RESALE 
DamaGeEs RESULTING FROM 
To prove damages based upon loss of profits on resale, purchaser must 

show damages were within the contemplation of the parties and were 

certain. The fact that buyer was in the business of buying and sell- 

ing perishables was insufficient, in and of itself, to impute notice to 

seller that breach by it would result in loss of profits claimed —____ 902 


Facts SHowina Prompr AND PROPER RESALE 

Disposal of watermelons by complainant on a consignment basis to 
dealer who resold them 9 days after rejection as within scope of 
POCO O0l DRONE TORNID oo iii craic wcncendnwitinctersteuan wanes 848 

Pittston, Pennsylvania, being a relatively small market, complainant 
properly diverted the shipments to the near-by New York market, 
and considering that the car was still rolling towards Pittston on 
September 29, the resale on October 4 was not unduly delayed__.. 1088 


Validity of seller’s action as based on diligence and good faith in conduct- 














Perishable Agricultural Commodities Act, 1930—Continued 
RESCISSION OF CONTRACT 


Errect oF ACCEPTANCE OF RETURN OF GooDs ON 
Where buyer accepted the goods back without qualification and with- 
out making it clear that it was receiving them solely to dispose of 
them for the account of the buyer to mitigate the damages, held, the 
seller had assented to the rescission and discharge of the original sale_ 


Inconsistency of claim of, where claimant accepted produce____________- 


REVOCATION OF LICENSE 


Perpetration of repeated and flagrant violations of act by failure to account 


in In AUT Ie oo os ek oo eee oe eek ce 21, 


RISK OF LOSS 


ASSUMPTION OF, BY BUYER 
Risk of loss ordinarily follows title, but if delivery is delayed through 
the fault of, or at the request of, the buyer, risk of loss is his with 
respect to any loss which might not otherwise have occurred_ .----- 


ROLLING ACCEPTANCE FINAL 


RicHTs OF BUYER UNDER TERM OF 
Where respondent-buyer of a carload of celery purchased on the basis 
of ‘‘rolling acceptance final’’ defended an action by complainant- 
seller for the purchase price on the ground that the celery received 
did not meet the warranty of merchantability, it is held, that: (1) 
under the term “rolling acceptance final’ the buyer surrenders his 
right to reject the produce on arrival and loses protection of the 
warranty of suitable shipping condition; (2) the buyer does not for- 
feit his right to recover damages sustained as a result of seller’s 
failure to comply with other material provisions of the agreement, 
including a breach of implied warranty of merchantability at the 
time of sale; (3) the buyer’s right to recover damages in such cases is 
conditioned upon his having accepted the shipment; and (4) it is 
not required that the buyer must have paid for the shipment in order 
to have his damages set off against the purchase price__._.._.---- 
Lack or Ricut To REJECT UNDER TERM OF 
Under term, the buyer surrenders his right to reject the produce on 
arrival and loses protection of the warranty of suitable shipping 
MRMNEOD cae sooo ee oan eee a Sune aeuie a daesus esau te 
RicHt TO DAMAGE UNDER TERM OF 
Under term rolling acceptance final the buyer’s right to damages is 
conditioned upon his having accepted the shipment-----_-------- 
Under term, it is not required that buyer must have paid for the 
shipment in order to have his damages set off against purchase 


ROLLING CAR 
Effect of failure to show any reference to__._._...-------------------- 
EI UN boone oye Se aus cee cn oon Ss So ue eas eateries 


ROLLING TRUCK 
Term not distinguished from rolling car... .......~..-...cccesnsccnscane 
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Perishable Agricultural Commodities Act, 1930—Continued 
SALE AFTER INSPECTION 


EFFECT OF, ON QUESTION OF EXISTENCE OF IMPLIED WARRANTY Page 
In a sale after inspection there exists no implied warranty as to quality 
ON CANNON a: ars aig ee Shee ee ee eee 240 
SALE BY BRAND OR DESCRIPTION 
Implied warranty of merchantability of produce___.....-......-__----- 27 
SELLER’S WIRED CONFIRMATION 
Piltect: of Galiano: te Giiees 06s eo sas a on ere ceed obs csGclexcesuieds 991 
SET-OFF 
Cross-complaints considered as, since they arose in connection with the 
SWUNG CENREDOUIORE io ae een dh ee cee ack ease 1382 
Disallowance of -_------- sa i es Sine a ref es wc elon ene ae a 203 
Lack of evidence to establish---- -- se a So ea cs cel ea cats a oa 1020 
SHIPMENT 
Failure to make, excused by impossibility of performance____....-.----- 563 
Grading of separate segments of shipment and of shipment as anentirety_. 848 
Immateriality of breach by failure to ship on exact date required by con- 
SAGs enc cee gee cce eee e ae anes eee e nea edge ean ae 1545 
SHIPMENT FROM STORAGE 
Effect of, as of no practical importance since produce arrived in good con- 
dition and met all the terms of the contract_..-.....-.--------------- 180 
SHRINKAGE LOSS 
DISMISSAL OF CLAIM FOR, FOR FAILURE TO MEET OutT-oF-STATE SHIPPING 
STANDARDS 
Where complainant-buyer authorized respondent-agent to purchase 
in January and February approximately 10 carloads of apples then 
in storage in California for shipment out of the State in May and not 
all of the apples purchased from respondent-seller were allowed to 
be shipped out of California because of failure to meet out-of-state 
shipping standards in May, and where there was an additional 
shrinkage loss of about nine percent, held, neither respondent-agent 
nor respondent-seller are liable for such loss in the absence of a find- 
ing of negligence on the part of respondent-agent and in the absence 
of findings either misrepresentation, express warranty of condition, 
or implied warranty of fitness on the part of respondent-agent and 
respondent-seller_—__..------ Sivan stacsus nee wee e ee tee 542 
SLANDER 
Action for, not within jurisdictional limitations of act......-.--------- 845 
Not a defense in an action on contract of purchase and sale-_-_-_------ 25 2 
SOFTNESS 
POMPOROS OF DETOEOS COCR: 5 occa csccn ancl eo eeesewasek ees eueaneee 971 
STATE LAW 
1111 


Applicability of, under principles of conflict of laws......-...--.------- 








Perishable Agricultural Commodities Act, 1930—Continued 
STATES 


Inapplicability of Statute of Frauds of Pennsylvania to contracts under 


STATUTE OF FRAUDS 


APPLICABILITY OF, TO CONTRACT OF PURCHASE AND SALE UNDER AcT 
Where the applicable state statute of frauds is procedural it is not ap- 
plicable either to invalidate the contract between the parties to 
which the controversy arose or to deny the complainant the right to 
file his complaint with the Secretary and to secure a reparation order- 


EFFECT OF FAILURE TO MAKE TIMELY AFFIRMATIVE DEFENSE OF 
An affirmative defense, such as the statute of frauds, is not timely made 
when raised for the first time in a petition for reconsideration ___- 


INAPPLICABILITY OF, TO Contracts UNDER AcT 
The California Statute of Frauds is inapplicable to reparation proceedings 
CRITI eee ig se a eee ee eee are 
The Statute of Frauds of the State of Pennsylvania has no application 
to contracts of purchase and sale made the subject of complaint 
ORRIN ON ca i ns ee er as a a 


Where respondent pleaded state statute of frauds as defense to action 
by complainant for damages involving a carload of lettuce sold to 
respondent, held, such statute is not applicable to reparation pro- 
Gomme unter thereto 820 ooo Se eee es 5G 

The Texas Statute of Frauds is, by its terms, inapplicable to the sale 
and purchase of the five rolling cars of tomatoes involved in this 


Part PERFORMANCE OF CoNTRACT AS SATISFYING REQUIREMENTS OF 
Where complainant sold twenty-one carloads of onions to respondent 
by oral contract, and the latter accepted and paid for nine carloads 
of the onions, the contract is taken out of the statute of frauds and 
respondent cannot plead the statute as a defense_____----------- 


REcEIPT AND ACCEPTANCE AS SATISFYING REQUIREMENTS OF 
The contract of purchase and sale of a carload of celery held to be 
enforceable even if the State Statute of Frauds should be found to 
‘be applicable, since respondent-buyer’s acts of diverting the shipment 
to a customer at St. Louis and subsequently rediverting it to another 
customer in Chicago, following rejection by the St. Louis customer, 
was sufficient ‘“‘receipt and acceptance”’ to take the contract out of 
the operation of the statute of frauds. ~~. ...........-------..-- 


SATISFACTION OF STATUTE OF FRAUDS BY ACCEPTANCE OF COMMODITY 
Where respondent-buyer, a New York corporation, in defending a suit 
for the purchase price of a carload of lettuce by complainant-seller, 
a Chicago corporation, pleaded the Statute of Frauds of the State of 
Idaho (the State where the lettuce originated), it is held that since 
the contract was not made in Idaho and was not to be performed in 
Idaho, it is doubtful that the statute of that State would be appli- 
cable in this case but that, in any event, since the goods were accepted 
by respondent, this act is sufficient to satisfy the statute of frauds 
of any State that could apply and that there is no merit in this 
ND 5 io picvcin aie Dea O geek ater neneanaseeanaiewe 
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Perishable Agricultural Commodities Act, 1930—Continued 
STATUTE OF FRAUDS—Continued 


Statute oF FRAups or STATE OF MIssouRI 
Statute held procedural in effect rather than substantive__----_-__- 


STAY ORDER 


AvorpInc CoNTROVERSY BETWEEN PARTIES 
Where a respondent filed a petition for reconsideration 3 days after 
the expiration of the 10-day period provided by the rules of practice 
for such filing, the petition does not operate as an automatic stay, 
but to avoid any controversy on this point the prior order is hereby 
stayed, pending the issuance of a further order in this proceeding__ 
PETITION FOR RECONSIDERATION STAYED PENDING ISSUANCE OF FURTHER 
ORDER 
Where petition for reconsideration was not filed by complainant 
within the-time provided by the rules of practice the petition is 
stayed pending the issuance of a further order__.---------------- 
Prior OrpER STAYED 
Order dismissing complaint stayed pending issuance of further order_ -___-_ 
Where petition for reconsideration was filed after time allowed for 
that purpose, the prior order is stayed pending the issuance of 
SNOENE? ONIORS 35 55 ow ces eteedsinSea ean seanssiaesaewaauroee 
SUSPENSION OF OPERATION OF PRIOR ORDER BY 
Where an order was issued dismissing the complaint, and in response 
to complainant’s request, the time allowed for filing a petition for 
reconsideration was extended, the operation of the order is suspended 
by the issuance of a stay order pending the issuance of a further order 
ACG DROCRIINE oo ao ot cones a teenage eee 
VACATION OF 
Where a reparation order was stayed to allow respondent additional 
time in which to pay its obligation to complainant but no payment 
was made within the time granted, held, the stay order should be 
vacated and the prior order shall become effective 30 days from date 
OP UNE GHEE sions den S23 Sle ca saan o sane eeen eae 


STIPULATION SETTLEMENT 


Binpinc AGREEMENT REPRESENTED BY 
Where the record shows (1) that a controversy has arisen between the 
parties in connection with the sale and delivery of certain quantities 
of bananas by complainant to respondent, and the delivery for sale 
on a consignment basis of certain other quantities of bananas by 
complainant to respondent; (2) that the parties entered into a stipu- 
lation providing for settlement of the controversy upon the payment 
by respondent of a certain sum in installments; (3) that the stipula- 
tion further provides that upon default in making any installment 
payment respondent thereby waives a hearing in the proceeding and 
consents to the entry of a reparation order for the relief demanded 
in the complaint; and (4) that respondent defaulted in making any 
of the agreed installment payments, it is held, that the stipulation 
agreement represents a binding agreement upon the parties, respond- 
ent’s failure to make the agreed payments is a violation of section 2 
of the act, and reparation for the amount of damages prayed for in 
the complaint should be awarded complainant_----.-------------- 


985134—52 16 
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Perishable Agricultural Commodities Act, 1930—Continued 
STIPULATION SETTLEMENT—Continued 


BinpING AGREEMENT REPRESENTED BY—Continued 
Where respondent admitted having entered into the stipulation agree- 
ment, and no suggestion is made that respondent should be relieved 
therefrom on the ground of fraud, surprise, deceit, or mistake, it is 
concluded that the stipulation represents a binding agreement upon 
the parties and reparation should be awarded to complainant as 
NI IRIN od os cima a ae aah le weer ae ol ain 


SUBAGENT 
NTI CRN Wt a Sen dam acai nis em aan cie 


SUITABLE SHIPPING CONDITION 


APPLICATION OF WARRANTY OF 
Warranty of suitable shipping condition does not apply to destina- 
tions beyond that specified in the contract of purchase and sale____ 


BREACH OF WARRANTY OF 
By accepting delivery of the bananas, respondent became liable for the 
contract purchase price. The breach of warranty of suitable ship- 
ping condition does not absolve respondent from this liability, 
but the damages resulting from this breach may be applied in dimi- 
MN TON 4D MIDON NN oon esac wedkda necseasanncasa 


Damnecs for breach of warranty Of... oo a oon ec nee cc ecccesnnnccsc 
Where complainant sold and delivered to respondent two carloads of 
cabbage under a contract which included a warranty of suitable ship- 

ping condition, and where the evidence showed that although one 

of the cars arrived with very little topice, temperatures in the car 

were close to normal, held, the improper icing of the car does not 
preclude a claim of breach of warranty of suitable shipping condi- 

tion since it could not possibly have caused the abnormal deteri- 
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oration found in that car at destination._............-.------ 192, 570 


Errect or Lack or ABNORMALLY DETERIORATED CONDITION ON 
WARRANTY OF 

Slightly soft fruit with dark discolored areas constitutes an abnormally 
deteriorated condition at destination, and indicates that the bananas 

were not in suitable shipping condition at time of sale since the ship- 

ment arrived at destination 1 day after sale and it is unlikely that 

the deterioration evident on arrival would have occurred during 
eee DOMES so So ee ee a eee 


Facts showing commodity was not in. ......--..--------------------.- 
Grape CHANGE IN TRANSIT AS PROOF OF DETERIORATION 
In an f.o.b. contract without further expressed terms there is no 
requirement that the produce retain the grade specified by the con- 
tract at the time of shipment, and change of grade in transit is proof 
OF -CHOUOPICVAGION 11 BOUIN CIONEOO go 88 on cee mncceceaecesese 
Interpretation of term, as applied to cauliflower_-....-..-.-------- ba os 
Lack of implied warranty of, in sale after inspection ___........-------- 
Lack of, because commodity was abnormally deteriorated on arrival -_---- 
Lack of warranty of, where produce was not transported under normal 
Seen OND S och cee evacoestosaceseas ce snhscdanksocwasasassaen 
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Perishable Agricultural Commodities Act, 1930—Continued 
SUITABLE SHIPPING CONDITION—Continued 


MEANING OF TERM 
“Suitable shipping condition,”’ in relation to direct shipments, means 
that the produce, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the 
destination specified in the contract of sale__....__.____._________- 


No warranty of, where produce is purchased after inspection____________ 


PropucE HEtp Nor In 
Shipments of potatoes containing averages of 6 and 16 percent soft 
rot held not to be in suitable shipping condition__._.___.._______ 
Term DEFINED WITH RESPECT TO RECONSIGNED ROLLING OR TRAMP CAR 
Suitable shipping condition, in connection with a reconsigned rolling 
or tramp car, means that the commodity, at time of sale, meets the 
requirements set forth in section 46.24(j) of the regulations under 
CGR ao oi dec swecpeuadeeenenusennweagasdodaee Te ee 
WARRANTY OF 
Although the regulations do not refer to “‘rolling truck,” there is no 
valid basis for distinguishing this term from the term “‘rolling car,” 
at least so far as legal conclusions incident thereto are concerned. 
Where a contract is consummated while truck transporting the pro- 
duce is in transit, and the contract contains the term f.o.b. Miami 
(shipping point), held, the complainant-seller warranted that the 
produce was in suitable shipping condition at the time of sale__--_- 
WARRANTY OF, IN F.0.B. SALE 
Shipper warrants in an f.o.b. sale that the commodity will be in, at 
Uae SEI OR WONG ss oo ines kina Sees Raden 
WARRANTY OF, IN SALE BY DESCRIPTION 
In sale by description on an f.o.b. basis, as in the present situation, 
there is a warranty that produce sold will be in suitable shipping 
condition when placed on board the railroad car__..._..--------- 
WARRANTY OF, WHEN It May Not BE RELIED UPON 
In an action for the purchase price of a shipment of lettuce destined 
for Chicago, but diverted from that point to New York City, wherein 
respondent pleaded a lack of suitable shipping condition, it is held 
that the warranty of suitable shipping condition does not extend 
beyond the destination designated in the contract and contemplated 
by the parties at the time of purchase and sale, and that the war- 
ranty of suitable shipping condition cannot be invoked where the 
commodity is in transit for a period appreciably in excess of the 
normal travel time as in this case..................-..--.-..--- 


TANGERINES 


‘Tolonsbide G8 pase: Cte sc coe oc ci ne ol Se eceeie aenaeeen 


TITLE 


PAassaGE OF 

Where there is no provision in an f.o.b. sale to indicate when title is 
intended to pass it is assumed that title does not pass until the prod- 
vie is delivered 60 @ GUNNIF: os Js oon 5 oe Sikwo csadnscaages 
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Perishable Agricultural Commodities Act, 1930—Continued 
TOLERANCE OF PERCENT DECAY Page 


Decay in tangerines ranging from 2 to 6 percent, averaging 4 percent, is not 
sufficient deterioration to indicate lack of suitable shipping condition in 
an f.o.b. shipping point transaction in view of the fact that a tolerance of 
3 percent decay is allowed by U. S. Standards for tangerines in delivered 
sales. Nor is the condition 2 to 10 percent, averaging 6 percent soft and 
puffy fruit, in the month of February, sufficient damage to warrant the 
conclusion that the tangerines are abnormally soft and puffy_..._.-_-- 969 


TRANSPORTATION SERVICE AND CONDITIONS 


PRooF OF 
The condition of the truck approximately 8 hours after arrival and 
after most of the bananas had been unloaded is not sufficiently prox- 
imate to its condition on arrival to be probative of the transportation 


service and conditions up to the time of arrival_._....._.-.-.---- 1116 
TRUCKERS 
PeenminGy Or, (OF NeGUeOnNe soo os o4 Soo esese = ase cSee cee j eke 1545 


UNIFORM SALES ACT 
Inapplicability of State Statute of Frauds under, in reparation proceed- 


RN NR URN ese as ere ciao pe chee mciaemn ame 1514 
VACATION OF ORDER 
Upon reconsideration, prior order is vacated and complaint is dismissed_. 1534 
VARIANCE OF BRANDS 
Moterislity of breach of contract-—-.=.<.....-.2...--...-.........- 706 
VIOLATION OF ACT 
PanesesennnnnnnRy Pith Sn le oe ie ke) ea ek sles. 1003 
nn RUNING cee aspen te Be Set Sale panes ee 1451 
pamumemormouount and. say oo 8 ooo soot ecco sccse ee een as 21, 404 
Failure to account and pay for produce handled on consignment as con- 
eC NNG VENOM oe ok oe ced enslanoseeee coos 358 
NUNIT se Ea te a aes 1082, 1277 
Failure to make payments on basis of stipulation settlement_-_.-...---- 1541 


FarturE To Make PAYMENT FOR DIVERTED CONSIGNMENT SHIPMENTS 
Under the act and regulations, payment for a diverted consignment 
shipment is required to be made within 10 days from the time of 
arrival of the shipment at destination, unless otherwise provided by 
agreement between the parties, and since there was no evidence of 
such an agreement in this case, failure to pay within 10 days after 
arrival at destination of 10 of the 11 shipments constituted viola- 


tions of the act as implemented by the regulations___.__.._------ 33 
FAILURE TO Pay 
III 0 =O kA FD El A oe ge 1382 
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Perishable Agricultural Commodities Act, 1930—Continued 
VIOLATION OF ACT—Continued 


FaiLurE TO Pay—Continued Page 
IN Cy UR I 2 a i i ge ali a Ge a ee 687 
Balance of net proceeds__.........--.-- 177, 580, 671, 712, 859, 1147, 1376 
Balanee of proceeds received from consignment sale___________-_--- 1261 
Balance of purchase price _...............-.......-- 57, 70, 96, 362, 412, 

518, 539, 583, 724, 876, 1008, 1096, 1127, 1347, 1354, 1429, 1463 
Bonkoraae 100. <3 :6cc 6 cneneesewsnua sees sere kates eee 381, 999, 1522 
PEGE Ol CONMIONINENE: on 8 os 5 eo ee eee ee eee 889 
Ria GING GORI: <2 <6 at i eee en oa tae eee 894, 1356 


Failure of a joint account partner to contribute half of amount 
paid by co-partner to third person is a violation of the act, 


for which reparation should be awarded the co-partner__-__-__- 557, 

894, 1356 

INGE TROGMOON. 5c aaicswnceeczasenreees 177, 580, 671, 712, 859, 1147, 1376 
PURGRGEG DINGS = 6 ssh ska dsnasseuwetuadeemesencaaseueees 23, 


32, 55, 62, 73, 159, 163, 246, 365, 393, 408, 520, 541, 578, 596, 652, 
654, 674, 677, 679, 681, 715, 727, 845, 863, 866, 878, 881, 883, 910, 
1106, 1124, 1129, 1131, 1133, 1137, 1147, 1152, 1238, 1256, 1268, 
1270, 1273, 1276, 1279, 1287, 1292, 1295, 1352, 1370, 1374, 1427, 
1438, 1510, 1514, 1528, 1531, 1553, 1563. 


Purchase price and advances made to respondent’s trucker___._.---- 1545 
Purchase price plus deficit incurred on resale._........------------ 1015 
Or CaO 8 on ne J oe ee eee 1243 
nie Be a) oe ne enna nncaanceneseeees 563 
Failure to reimburse for advance and telephone call___..____._.-------- 715 
Failure to reimburse for one-half the net amount of damages in joint- 
sccount transaction.................... ee ee 1456 
Failure to: remit balanee.of proceeds... 5... < oc nc cae ccu se ccteeendec 1347 
Woallnre: tp ceil’ mene: =< oes occ Soc whet tanelnss tweet wanesemi 576 


Where respondent failed to remit to the shipper the proceeds received for 
11 carloads of grapes sold on consignment, it is held, that failure to remit 
constitutes wilful, repeated, and flagrant violations of the act and would 
call for revocation of respondent’s license, but since the license has 


expired, publication of the facts is ordered_............------------- 33 
Failure to return amount advanced. ..........-2.-6..-262<.-ccuccnese 1020 
Failure to return amount unlawfully withheld as set-off. .........-_---- 203 
Failure to eell at price authorised... . . . 3.22. o 2 scence cc cease 1256 
Resection Of eGmINGG = 6 ce 626 oes ek cee cee Sale ge oes ee 208, 


234, 375, 530, 591, 659, 701, 848, 996, 1087, 1102, 1438, 1443 


Wilful misrepresentation of purchase price by agent without knowledge 
A WE oii ee iso ce waa awe aa ae ae ee ee 545 











Perishable Agricultural Commodities Act, 1930—Continued 
WARRANTIES 
Application of rule of caveat emptor as to implied warranty -_-______--- 
Breach of, as constituting violation of act___......-.------------------ 
BREACH OF, IN ABSENCE OF RELIANCE ON INSPECTION 
Buyer did not rely on a private inspection as to size of the produce 
where the inspection was a doorway inspection with no sizes marked 
on the boxes and was instituted by the seller__......---.-.------ 
Breach of, of suitable shipping condition.__._..........--.------------- 
BuRDEN OF PrRooF AS TO EXISTENCE OF 
The burden of proof is upon the buyer to show that the seller expressly 
warranty the quality or condition of the grapes in question_-__-_-___- 
Damages for breach of, as to size of tomatoes___...-..--------------- 
DEFINITION OF TERMS 
The terms “carry well’ “arrive in good shape” and ‘‘a nice car of fruit” 
are not descriptive of an exact standard and have no special 
meaning in the trade. In addition, these terms were used by 
complainant in describing past experience with other cars and 
other areas, and were not used as a representation or warranty as to 
the particular car that was to be shipped to respondent-_-_-____--_-- 
DELIVERED SALE oF Ro.Liine Car 
Where complainant sold to respondent a carload of carrots on a 
delivered basis, representing that the carrots had been graded 
U.S. No. 1 at shipping point, and that the car had been en route 
six days, which representations were true, and complainant diverted 
the car to Chicago, examined its contents, and reported its condi- 
tion to respondent, which report respondent approved, it is held, 
that complainant did not warrant the carrots to be of any particular 
grade or quality on arrival and, at most, there was merely an im- 
plied warranty of merchantability upon delivery, and that com- 
plainant is entitled to an award of reparation in the amount of the 
DUPRE PENANG INOS oo scc ic cc ces keen os KomecoceSoee ene dee 
Implied warranty of merchantability of produce___......------------- 
Implied warranty that produce is suitable for purpose for which purchased. 
Moasure of damages forbroench of. = css... 2 oe oo occ eee ne 
Measure of damages for breach of, based on weight of carrots__..------- 
No warranty of suitable ‘shipping condition where produce is purchased 
SCION a en ae ee 2 oa res e sewer am Ritcice natn em ei nese 


WETNESS OF GRAPES 
Mest of, on abnormal deterioration... « . <..2 cose cc ne ccccccccwewewce 


WITNESSES 
Effect of failure of, to testify with respect to matters at oral hearing on 
question of reopening of proceeding... ............................-- 
WORDS AND PHRASES 
MNES i Ss tn cicewet ese danecmade as pian uke ne 
I tree cle ety 2 8 os se wee mahia Oatmwionwe mente tain 
PINION Fs oo eee wanna ae 
F.O.B. on federal inspections showing U. S. one green at shipping point - - 
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Perishable Agricultural Commodities Act, 1930—Continued 


WORDS AND PHRASES—Continued Page 
F.O.B. shipping point inspection acceptance____________.---_--_----_- 1288 
SO DOWIE RAN oe ont Sani = Seti oa aol = dee aie as Seer 213 
Inspected and accepted Chicago track final. ____....__-__-_--_----_--- 1247 
MGUY =o os cosa we cuceses See a eee eee a a ee ted 93 
IUIG COE IIE cea = ho tubatan ed eetacedeees see eee 971 
WO CeeG ie eS So ea i a So Se aa ans ae soa 1162 
Now rosiing Onclens enleway..- 3. oo ks ec eden eeec gece 205 
NN c oie eco nee ee ae eaten cy ns ey i teen er 887 
Perishable agricultural commodities... ..... . 5... 6. cnn enc cccnccnouun 887 
Subject ened condition. on arrival... .- . 2.52 5 sewn nse sascense 695 
STAG SIG CRIMI INR S505 0s 5 oie eee neuen cceesueeesucaeeees 1000 
UNITED STATES WAREHOUSE ACT 
BOND 
Disapproval of, as not constituting termination or revocation of license... 252 
JURISDICTION OF SECRETARY 
Withdrawal or surrender of license as not affecting_._.........-.-------- 252 
LICENSES 


DISAPPROVAL OF Bonp as Not ConstiTuTING TERMINATION OF 
Disapproval of the bond submitted by respondents cannot be regarded 
as tantamount to a termination of the license issued to the corporate 
TORO 5 ais a ta Salata 5 acne wae ae alee 252 
Where a statute requires notice and hearing for revocation of a license, 
a disapproval of a bond submitted because of alleged violations of 


the act and regulations cannot by itself terminate or revoke alicense. 247 
Distinction between license issued for indefinite period and license expir- 
ing yearly with reference to question of revocation of_..-._-_-------- 252 


REVOCATION OF 
Where, in a disciplinary proceeding under the United States Ware- 
house Act, respondents operating federally licensed warehouse were 
charged with converting stored cotton, making false reports, and 
failing to keep proper records, in violation of the act, and where 
respondents entered into a stipulation, admitting the facts, but con- 
tended that the Secretary was without jurisdiction to enter any 
order on the ground that the warehouse was sold and respondents 
no longer desired a license, the Judicial Officer held that the action 
taken prior to issuance of the complaint constituted a temporary 
suspension rather than revocation, and that the subsequent sale of 
the warehouse did not operate to defeat the Secretary’s jurisdiction, 
and, therefore, ordered the revocation of respondents’ license and 
publication of the facts as provided by the act__-_--_----------- 246 
TELEGRAMS FROM OFFICIALS AS CONSTITUTING TEMPORARY SUSPENSION OF 
The telegrams from officials of the Production and Marketing Ad- 
ministration referred to by respondents in their pleadings, held, 
resulted only in a suspension of the effectiveness of the license, where 
the parties so treated the situation, and’the respondents agreed that 
the license was ‘“‘temporarily suspended”’, as shown by Finding of 
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United States Warehouse Act—Continued 
LICENSES—Continued 


WITHDRAWAL OR SURRENDER OF, AS Not AFFECTING JURISDICTION To 


ProceEEepD WITH FINAL ADJUDICATION OF REVOCATION 





The respondents’ sale of the warehouse, their attempted withdrawal 
of any application for a license, and the issuance of a new license to 
the new owners and operators of the warehouse do not make it neces- 
sary nor desirable that the proceeding be ended without final adju- 
dication as this is not a case of the withdrawal of an application for 
a license nor a case of an annual license expiring by its terms each 
year, and, furthermore, the courts have held that the withdrawal 
or surrender of a license or permit even before the institution of 
disciplinary proceedings does not remove jurisdiction to proceed 
with measures to revoke the license, and have proceeded with adju- 
dications in cases of license revocation even though the license has 
i SN Ne oni a nano nea sen sale 


REGULATIONS UNDER UNITED STATES WAREHOUSE ACT 
nnn cen RN, CR Nn a ee ee is See 
IO ONIN AUS SON ON a a SE er as eens 
Reena GEOUEDIN IO A Og os cn eccccnencccdccccnnnanscsden 
REVOCATION OF LICENSE 

Disapproval of bond as not constituting termination or_____.---------- 
Effect of lack of intent to renew license upon determination of__._.._---- 
Effect of sale of facility prior to issuance of complaint upon determination of. 
TEMPORARY SUSPENSION OF LICENSE 

Telegrams from officials as constituting................--------------- 
UNITED STATES WAREHOUSE ACT 

PEIN OT MINUNDINIRININE cote Ss 8 ed aw a cweetawoemnae acu 
Innes nnn NON ls csi ti mi 


VIOLATION OF ACT 
CONVERSION OF STORED CoTTon 


Where respondents have admitted as stated in Findings of Fact 4, 5, 
6, and 7 that the picking of loose cotton above %o of a pound per bale 
is “. . . excessive or otherwise improper . . . unauthorized and 
unwarranted to the extent of approximately 4 pounds per bale. . .”, 
it does not follow that the accumulation of any amount of loose 
cotton greatly in excess of %o of a pound per bale is permissible 
simply because there may be a practice of accumulating around Yo of 
a pound per bale because of picking for sampling. The accumula- 
tion and sales complained of here constituted not only unlawful 
removal but conversion and the violations were plainly wilful and 
EE ee teen ae eae Ue a aia Bee eee Ree ee amean 


Fatture To Keep ReEcorps oF SALES OF LoosE Cotrron AND DeEstRUC- 
TION OF RECORDS 


Respondents’ failure to keep records of sales of loose cotton and the 
destruction of records as stated in Finding 14 constitutes wilful and 
flagrant violations in the light of the admitted facts_.........--- 
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United States Warehouse Act—Continued 


VIOLATION OF ACT—Continued 
MAKING Fause Reports Page 
Respondents’ contention that there was no violation of reporting 
requirements as stated in Findings of Fact 8, 9, 12, and 13 because 
the reports were over the telephone to subordinates of the Secre- 
tary is untenable because the respondents admitted the making 
of false reports to the Secretary and also because the applicable stat- 
utory provisions are not restricted to written reports or reports 
tothe Gectatary: pemvenalty 3. ook once wecedsancnhooes- 247 


WITHDRAWAL OR SURRENDER OF LICENSE 


Jurisdiction of Secretary to proceed with final adjudication of revocation 
SE SION ie a ee a aah Aa See 252 
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COURT DECISIONS 


DECEMBER 1951 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
ACTION 


Lack of justiciable interest as not justifying institution of Crystal Lake 
ales A o..0. Brennan CU SDC, ID. UL) co oceccccecsscececc denn cd 


ADMINISTRATIVE LAW 


JUDICIAL REVIEW OF ACTION OF JUDICIAL OFFICER 
Limitation of, Crystal Lake Dairy Co. v. Brannan (U.S. D. C., N. D. 
ME ee Ae Ns i el ata a Pe te a a ace Se eae al 
A program pursuant to the California Agriculture Prorate Act for marketing 
the 1940 raisin crop, adopted with the collaboration of officials of the 
U. S. Department of Agriculture and aided by the loans from the Com- 
modity Credit Corporation recommended by the Secretary of Agri- 
culture, held not in conflict with the federal Agricultural Marketing 
Agreement Act of 1937, where the Secretary had not proposed or 
promulgated any order under that Act applicable to the marketing of 
unas. O.O4l. Parker, DPOWN. .. oo c sce en dcnenewvnsnes 


AMENDMENT TO ORDER NO. 41 


Effect of lack of justiciable interest in challenging validity of, Crystal Lake 
merry Coe Brasnan (0.8. D: C.. N. BD. W:) ..=...--.3-...2-.-2..-- 


Validity of, upheld by court, Crystal Lake Dairy Co. v. Brannan (U. S. 
Ras, Naa ON ea EAs Pe a are Ss in aN ain 


CALIFORNIA AGRICULTURAL PRORATE ACT 


Not in conflict with Agricultural Marketing Agreement Act of 1937, 
ates Sie aeet er ON os hen os eubousiasedouanda 


REGULATION OF STaTE INDUSTRY oF LocaL CONCERN 
The marketing program for the 1940 raisin crop, adopted pursuant to 
the California Agricultural Prorate Act, the declared purpose of 
which is to ‘‘conserve the agricultural wealth of the State’ and to 
‘prevent economic waste in the marketing of agricultural products” 
of the State, and which operates to eliminate competition among 
producers in respect of the terms of sale (including the price) of 
the crop and to impose restrictions on the sale and distribution to 
buyers who subsequently sell and ship in interstate commerce, held 
a regulation of state industry of local concern which is not prohibited 
by the commerce clause in the absence of Congressional legislation 
prohibiting or regulating transactions affected by the state program, 
ahs, eae EE NN ie ce awasekcesccenune 
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10 A.D. COURT DECISIONS 
Agricultural Marketing Agreement Act of 1937—Continued 


COMMERCE 
ErFect oF, FEDERAL INacTION Upon State REGULATION OF 
When Congress has not exerted its power under the Commerce Clause, 
and state regulation of matters of local concern is so related to 
interstate commerce that it also operates as a regulation of that com- 
merce, the reconciliation of such power of Congress with that re- 
served to the State is to be attained by the accommodation of the 
competing demands of the state and national interests involved, 
Vaukor t; Drow alt U. Oy OF0s.. occ 5c yeas esac 
ReEstTRIcTIONS ImposED BY STATE PROGRAM UPON INTRASTATE SALES 
as Not VIOLATIVE OF 
The restrictions which the state program imposes upon the intrastate 
sale of a commodity by its producer to a processor who contemplates 
doing, and in fact does, work upon the commodity before packing it 
and shipping it in interstate commerce, do not violate the Commerce 
Clause, Parker vo, Brawn Si? U.S. S40... 5 2 os cc scan ees 
CO-OPERATIVE ASSOCIATION OF PRODUCERS 
Right of, to cast votes in favor of a Federal authority regulating the han- 
dling of milk, Allen ». Schmidt, (Cir. Ct., Waukesha Co., Wis.) -------- 
Right of, under Wisconsin law, to cast votes in favor of a Federal authority 
regulating the handling of milk, Allen v. Schmidt. (Cir. Ct., Waukesha 
ee NN A 8 ON ee ce tara as ee ree 


COURTS 
Jurisdiction of, in suits in equity showing irreparable damage, Parker »v. 
OUI te re Ws SO i i gh ceeds oan pene omer eects 
Jurisdiction of, is suit to enjoin enforcement of state legislation, 
Parker va, Beown Git U8. G4lea «coz ccnsss sotean cas secsasse cence 
Limitation of review by, of action of Judicial Officer, Crystal Lake Dairy 
Co. abies: CR. Do Ce ees Toss ven ocd we Seca aeons 
Weighing of evidence by, not allowed, Crystal Lake Dairy Co. v. Brannan 
CU. Pe Uo ee he Ie con cae a once these wena mame oa ced 
EVIDENCE 
Actions OF SECRETARY JUSTIFIED BY 
In this case the court held: (1) that the evidence presented at the hear- 
ing justifies the Secretary’s conclusion that there was an insufficient 
“cushion” or reserve supply of milk to meet unrestricted distant 
market demands, as well as necessary marketing area needs; (2) that 
in such circumstances, the Secretary was justified in correcting the 
pricing of milk subject to Order No. 41, as required by § 8c (18) of the 
act so as to ‘‘insure a sufficient quantity of pure and wholesome milk” 
in the marketing area for the remainder of the short supply season 
in 1947, as well as to obtain for the pool the true value of this milk 
going to distant markets in the short supply season of the year; (3) 
that the record also justified the amount of the premium adopted by 
the Secretary; (4) that on the basis of the promulgation record the 
Secretary was justified in finding that the use or disposition of the 
milk to far distant markets not associated with the Chicago mar- 
keting area or Chicago milkshed was a use of milk requiring separate 
classification and pricing so as to accomplish the declared purposes of 
the act, Crystal Lake Dairy Co. v. Brannan (U.S. D.C., N. D. IIl.)--.- 
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Agricultural Marketing Agreement Act of 1937—Continued 
EVIDENCE—Continued 


BurpDEN OF Proor SHOWING UNLAWFUL ACTION 
Since petitioner has failed to meet its burden of showing that the 
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actions complained of were unlawful, the ruling of the Judicial 
Officer is final and conclusive as there is substantial evidence in the 
record supporting it, and the evidence in the record indicates that 
the ruling and acts complained of were wholly in accordance with 
law, Crystal Lake Dairy Co. v. Brannan (U.S. D. C., N. D. Ill.)_- 


WEIGHING oF, BY CouRT 
The court may not weigh the evidence and substitute its own inde- 
pendent findings for that of the Judicial Officer, Crystal Lake Dairy — 


ye. eran C0). I ae) ocean nse 
RAL ANTI-TRUST ACT 


MARKETING PROGRAM UNDER CALIFORNIA AGRICULTURAL PRORATE ACT 
Not WITHIN SCOPE OF 


prorate marketing program under the California Agricultural Pro- 
rate Act, adopted by the State for regulating the handling, dispo- 
sition, and prices of raisins produced in California, a large part of 
which go into interstate and foreign commerce, held not within the 
intended scope of, and not a violation of, the Sherman Act, 
Peter VEDI ALe Ol ln one cence cccene ase ances 


INTERSTATE COMMERCE 


Errect or STATE PROGRAM ON, IN ABSENCE OF ADOPTION OF MARKETING 


GRAM BY SECRETARY OF AGRICULTURE 


Where the Secretary of Agriculture, who could have adopted a mar- 


keting program for raisins under the federal Agricultural Marketing 
Agreement Act, has instead, as that Act authorizes, cooperated in 
in promoting the state marketing program, the court cannot say 
that the effect of the state program on interstate commerce is one 
which the Commerce Clause forbids. And particularly should 
state regulation of local matters be sustained where its effect on 
commerce is one which it has been the policy of Congress, by its 
legislation, to encourage, Parker vs. Brown 317 U. S. 341.__-_-_-_- 


REGULATION AFFECTING, SUSTAINED UPON CONSIDERATION OF ALL 


RELATIVE Facts AND CIRCUMSTANCES 
State regulations affecting interstate commerce are to be sustained, 


not because they are “indirect”? rather than ‘‘direct,’’ not because 
they affect rather than command the operations of interstate 
commerce, but because, upon a consideration of all the relevant 
facts and circumstances, the matter appears an appropriate one 
for local regulations, for which there may be wide scope without 
materially obstructing the free flow of commerce, Parker vs. Brown 
NUTR CRN ee ea nite a is ie i mo oe es a 


California Agricultural Prorate Act as regulation of state industry of local 
eoncem,: rerker vs. Brown 317 .U. Bs 86h o..5 3 nk connec meccncicnnas 
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Agricultural Marketing Agreement Act of 1937—Continued 


JUDICIAL NOTICE 

Supreme Court May TaAkE, or AVAILABLE Data or Raisin INDUSTRY 
IN CALIFORNIA 

Examination of the evidence in this case and of available data of the 
raisin industry in California, of which the court may take judicial 
notice, leaves no doubt, that the evils attending the production and 
marketing of raisins in that State present a problem local in character 
and urgently demanding state action for the economic protection 
of those engaged in one of its important industries, Parker vs. Brown 
CO I a a a cates cas ch eae haga ce ae a 


JUDICIAL OFFICER 


Limitation of judicial review of action of, Crystal Lake Dairy Co. ». 
De 2 |) ee a anc nena ee enna 2 


JUDICIAL REVIEW 
LIMITATION OF, OF RULING oF JUDICIAL OFFICER 
The character of the court’s review is limited to a determination of 
whether, on the administrative record, the ruling of the Secretary is 
in accordance with law. The ruling of the Judicial Officer is final and 
conclusive and there is substantial evidence in the record supporting 
it. The courts may not weigh the evidence and substitute its own 
independent findings for that of the Judicial Officer. A trial de novo 
cannot be conducted, Crystal Lake Dairy Co. v. Brannan (U. 8S. D. 
Cla, Die RRS MEE actinic eter oe eo meen aaa eco ace are ane eta ig Al 


JURISDICTION OF FEDERAL COURTS 


Surr 1n Equity SHowina IRREPARABLE DAMAGE 
A suit to enjoin enforcement of a marketing plan adopted under the 
California Agricultural Prorate Act is within the equity jurisdiction 
of the district court, since the complaint alleges and the evidence 
shows threatened irreparable injury to the complainant’s business and 
threatened prosecutions by reason of his having marketed his crop 
under the protection of the district court’s injunction, Parker v. Brown 
BE Ws a cag see sc og 2s a ca canines ok hee 
Suit ro Ensorin ENFORCEMENT OF STATE LEGISLATION 
A suit in a federal court to enjoin enforcement of a state agricultural 
proration program, in which the validity of the program is challenged 
as in conflict with federal antitrust laws, is a suit “arising under” a 
“law regulating commerce” and is maintainable without regard to 
the amount in controversy, Parker v. Brown 317 U.S. 341----..-- 


JUSTICIABLE INTEREST 


CHALLENGING VALIDITY OF AMENDMENT TO ORDER No. 41 
Where no obligation of any kind has at any time been inposed on the 
plaintiff or on its alleged predecessor, because of the operation of the 
challenged amendment, but an obligation was imposed upon the 
co-petitioner Momence Milk Cooperative Association for milk 
handled by it during the month of November 1947 and the obligation 
was paid by Momence, the court held that Momence had a justiciable 
interst in challenging the lawfulness of the amendment, but since 
Momence has not appealed the adverse final ruling of the Judicial 
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Agricultural Marketing Agreement Act of 1937—Continued 
JUSTICIABLE INTEREST—Continued 


CHALLENGING VALIDITY OF AMENDMENT TO ORDER No. 41—Continued 
Officer, such ruling accordingly is final with respect to the Momence 
obligation, Crystal Lake Dairy Co. v. Brannan. (U.S. D. C., 
DNCe oss ee ee ie ee ot Se eee te Sams oe oe 

Lack or, As Not Justiry1InG INSTITUTION oF ACTION 

In the absence of a justiciable interest involving a past, present or 
threatened injury to personal or property rights of the claimant, no 
action may be instituted by him before a court of law or equity 
asserting the invalidity of the action complained of, Crystal Lake 
Dairy Co; 0: Drennan 8 C., ND Mb) Us cs «ee eee ks 


MOTIONS FOR SUMMARY JUDGMENT 


DENIAL AND GRANTING OF 
Upon affirming the Judicial Officer’s ruling as in all respects in accord- 
ance with law, the Court denied the plaintiff’s motion for summary 
judgment, granted the defendant’s motion for summary judgment 
and dismissed the complaint in this action, Babylon Milk and 
Cream, Gompany ec. Brannan (0.8: D. :C., N. Y.)....--.-.-...-.. 


NOTICE OF PROMULGATION HEARING 


ComPuLiANcE WITH REQUIREMENTS OF 
In view of the expiration of three full days between the date of publi- 
cation of the notice and the date of hearing in the instant case, the 
notice of the promulgation hearing requirements established by the 
act and the rules of practice were met, Crystal Lake Dairy Co. »v. 
Pe St tee ay ac a nS sac kee ce seoaees 


PROMULGATION HEARING 


Compliance with requirements of notice of, Crystal Lake Dairy Co. v. Bran- 
NR EPR, PPR ING EEN Da a ee a 


REFERENDUM 


Ricut or Boarp or Drrectors OF Co-OPERATIVE ASSOCIATION OF PRO- 
pucERS To Cast VOTE IN 

Where plaintiffs challenged the right or authority of the Board of Di- 
rectors of Co-operative Association of producers to cast the votes of 

the corporation in favor of a Federal authority regulating the han- 

dling of milk, on defendants’ motions for summary judgment dis- 
missing plaintiffs’ complaints, the court held, that: (1) the acts of 

the board of directors complained of concerned methods of Federal 
procedure involving interstate commerce; (2) the Secretary of Agricul- 

ture has accepted the action of the directors in each case, and issued 

the milk order in question prior to the commencement of the action in each 

case, and each order was in force; (3) the Secretary of Agriculture, 

not being a party to either proceeding, could not possibly be bound 

by any order or judgment herein; (4) the laws of Wisconsin per- 
mitted the action of the directors; and (5) the defendants’ motions 

for summary judgment should be granted, Allen v. Schmidt (Cir. 

ee ARO NE ge se coda wacamente acukae ae 
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Agricultural Marketing Agreement Act of 1937—Continued 


RESTRAINTS OF TRADE 


Marketing program under California Agricultural Prorate Act not within 
scope of Federal Antitrust Act, Parker v. Brown 317 U. S. 341_______- 


STATES 

Effect of Federal inaction upon state regulation of commerce, Parker »v. 
BROMUE Uo i Oates ocho Sad occ ceuaset a coeea keene ivi ei 

Effect of state program on interstate commerce in absence of adoption of 
marketing program by Secretary of Agriculture, Parker v. Brown 317 
Ug Pi ee ie es ism ticanitee ae cee Soak aaa ae ar 

Jurisdiction of Federal courts in suit to enjoin enforcement of state legis- 
lation. Parker's. Brown.dl7 U.S: $4@'sq 2. conn snc escc scneewsen 

Right of co-operative association of producers under Wisconsin law to cast 
votes in favor of a Federal authority regulating the handling of milk, 
Allen v. Schmidt (Cir. Ct. Waukesha Co., Wis.)...................... 

State regulation affecting interstate commerce sustained upon consideration 
of all relative facts and circumstances, Parker v. Brown 317 U.S. 341-_-_-_- 


SUPREME COURT DECISIONS DISTINGUISHED 
Lemke v. Farmers Grain Co., 258 U.S. 50, and Shafer v. Farmers Grain 
Co, 268: UB; 380: 30 267 Wi: O66 ee aoe ce cae 


PACKERS AND STOCKYARDS ACT, 1921 
AMENDMENT TO PACKERS AND STOCKYARDS ACT, 1921 


Not involving delegation of legislative power, O. V. Handy Bros. Co. ». 

Wallace 60, 6.2). I Te a ni es ees ceee 

Not violative of commerce clause, O. V. Handy Bros. Co. v. Wallace 

CU, Ge Bt Se ceca ee ede Ba Oe ag Sree ee et eh 
VALIDITY OF 

Where plaintiffs, who are engaged in various branches of the poultry 

business in the city of Philadelphia, sought to restrain the enforce- 

ment of the Amendment of August 14, 1935, to the Packers and 

Stockyards Act, 1921, relating to live poultry dealers and handlers, 

on the grounds that the Amendment was unconstitutional because it 

contains an unlawful delegation of legislative power to the Secretary 

and it transgresses the commerce clause, the District Court held, 

that: (1) the question of constitutionality under the commerce 

clause is not before the court, since the act limits itself to persons 

handling poultry in interstate commerce, and does not regulate 

intrastate transactions; and (2) the act in question does not contain 

an unconstitutional delegation of legislative power, O. V. Handy 

Bros. Co. v. Wallace (U. S. D. C., E. D. Pa.)_..--------- eae : 


CONSTITUTIONAL LAW 


CoMMERCE CLAUSE 
Amendment to act not violative of, O. V. Handy Bros. Co. v. Wallace 
Cars ee Pe i ncn a uauaece canee sane eee eee 
DELEGATION OF LEGISLATIVE POWER 
Amendment to act not involving, O. V. Handy Bros. Co. v. Wallace 
CU: oe © Be Be Peg soca ces eestor bess. ae eede neato 
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Packers and Stockyards Act, 1921—Continued 
COURT DECISIONS DISTINGUISHED 


Schechter Poultry Corporation v. United States, 295 U. S. 495; Panama 
Refining Company v. Ryan, 293 U.S. 388; O. V. Handy Bros. Co. »v. 
eee i PP) oe case esca ce seue ease cden 


“UNFAIR, DECEPTIVE, AND FRAUDULENT”’ 


DEFINITENESS OF TERMS 
The court does not agree that these terms are so indefinite that no fact 
finding can be made under them, O. V. Handy Bros. Co. v. Wallace 
“GBR: ORG SPREE EL RRR Re ae nee ep re 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
APPEAL 


DEFENSES CLEARLY SET FORTH ON 
The appeal proceeding clearly sets forth the defense to the action of 
complainant against respondent. The answer filed by respondent 
amounts to not more than a re-affirmation of the facts set forth in 
the appeal, American Fruit Growers v. Runzo & Co. (U.S. D. C., 
Ree Soe oe eee a oe a ene cne eed ecaeeeeeeee 
Errect or Farture To Rais—E DEFENSES BEFORE SECRETARY ON 
The fact that defenses were not raised in the proceeding before the 
Secretary of Agriculture, does not preclude a party adversely affected 
by a reparation order to present any proper defense after the perfec- 
tion of his appeal to the United States District Court, American 
Fruit Growers v. Runzo & Co. (U. 8. D. C., W. D. Pa.)_----_---- 
PROCEEDINGS ON, GOVERNED BY FEDERAL RULEs oF CiviL PROCEDURE 
Proceedings on appeal to the federal district court from reparation 
order of the Secretary of Agriculture under the Act are governed by 
Federal Rules of Civil Procedure except with respect to the manner 
of commencement of the proceeding, American Fruit Growers »v. 
Eee 0, Ce. 29s Bi ee PR cata souccencsn acanme 
Ricat To, In DerauLt CAsEs 
In view of the provisions of the Act which set forth the circumstances 
under which the Secretary may enter a reparation order, one of which 
is the failure of the party complained against to answer a complaint, 
and since the Act makes no exceptions in specifically giving an 
adverse party affected by the reparation order of the Secretary a 
right to appeal to the United States District Court, there is a right 
to appeal in default cases, American Fruit Growers v. Runzo & 
RRS Pe oak I AND oes i a he oak a SaeeRe ea ee 


ATTORNEY’S FEES 

Allowance of, as part of costs of case, Lerman Bros. (U.S. D.C., D.C.) -_- 
COURT DECISION FOLLOWED 

Ernest E. Fadler Co. v. Hesser, 166 F. 2d 904 (C. C. A. 10th, 1948)_____- 


DEFAULT CASES 


Right to appeal in, American Fruit Growers, Inc. v. 8S. T. Runzo & Co., Inc. 
ee eae A AE OR rac cana ween ceccteeeeceoe =. bean ates 
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Perishable Agricultural Commodities Act, 1930—Continued 


DEFENSES Page 
Presentation of, in trial de novo, American Fruit Growers, Inc. v. S. T. 
Runse:& Co. Inc; @..8:; De G., We Be Pehinn as seccnw cand scetsnnes 260 
Presentation of, not raised before Secretary, American Fruit Growers, Inc. 
9, 8 T. Runso & Co., Inc... (U.S: D.C, We De Pa. g22ee ss once c5e 260 
EVIDENCE 
Challenge of findings of Secretary in trial de novo without production of 
certified copy of, Spano v. Western Fruit Growers 83 F. 2d 150_______- 101 
Rule of, not precluding any defense in trial de novo, American Fruit Grow- 
ers, Inc. v. 8. T. Runzo & Co., Inc. (U. 8. D. C., W. D. Pa.jo....-.... 260 


FEDERAL RULES OF CIVIL PROCEDURE 


Appeal proceeding governed by, American Fruit Growers, Inc. v. 8. T. 
BRunso. & Co., Ine.. (U..& Be €... We De Pai anno wheecsca cee bnnscs 260 
LIBERAL CONSTRUCTION OF 
The Federal Rules of Civil Procedure should be liberally construed in 
order to bring about a fair and impartial administration of justice. 
Since the appeal is heard de novo, it is proper under the Act to per- 
mit an answer to be filed in this court which raises matters to be 
adjudicated in a trial de novo, American Fruit Growers v. Runzo & 
Coe (US D0G., WP Bs sen a ie aren ceca 259 


FINDINGS AND ORDERS 


Prima Facie EFrrect or 

Provisions of act that findings and orders made by the Secretary shall 
be prima facie of the facts therein stated, that means that they shall 
stand as the established facts until sufficient evidence is produced 
on the trial to overcome them. The exception merely created a 
rebuttable presumption. It establishes a rule of evidence and does 
not prevent any defense. It does not interpose an obstacle to the 
presentation of any contest on the issue, nor does it take away the 
right of either party to introduce any pertinent or relevant evidence, 
Spano v. Western Fruit Growers 83 F. 2d 150__..-.---.-.---..- 97 


INSPECTION OF COMMODITY 


Ricut To, WirHIN REASONABLE TIME 

Where the contract, being sight draft f.o.b. did not provide for in- 
spection, but if, as claimed by respondents, they had the right of 
inspection, the right existed for a reasonable time only after the 
notice of arrival of the goods at destination, but respondents 
neglected to make requests for inspection within a reasonable 
time, which the regulations of the Secretary provides is six hours 
after delivery by truck; and furthermore, the request to inspect 
was not made by respondents in good faith, but was in fact, an 
afterthought, Lerman Bros. (U.S. D. C., D. C.)---.------------- 1486 


985134—52 17 
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Perishable Agricultural Commodities Act, 1930—Continued 


MOTION FOR JUDGMENT ON PLEADINGS 
DENIAL OF 
Where the appeal and answer of respondent create issues which 
would be a defense to the claim of complainant if believed and 
properly proved, the motion for judgment on the pleadings is 
denied, American Fruit Growers v. Runzo & Co. (U. S. D. C., 
MRE i cn a eee ek a eae oa ee 
Facts ALLEGED BY ADVERSE PaRTY TO BE TAKEN AS TRUE 
In considering a motion for judgment on the pleadings, the facts 
alleged by the party whose interests are adverse to the party mak- 
ing the motion must be taken to be true and the inquiry is whether 
upon those facts a cause of action has been stated, American 
Fruit Growers v. Runzo & Co. (U. 8. D. C., W. D. Pa.)_...-.--.- 


MOTION TO DISMISS APPEAL 
Apmission oF Facts SET Fort IN 
The motion to dismiss the appeal amounts to an admission of all 
facts set forth in the appeal. A motion to dismiss must be denied 
unless it clearly appeals that the allegations of fact set forth in the 
pleading, which is attached, is insufficient to entitle the complain- 
ing party to recover, American Fruit Growers v. Runzo & Co. 
eRe ea I oa wn come eatee weet aciwueuenes 


MOTION TO STRIKE ANSWER 
Denial of American Fruit Growers, Inc. v. 8. T. Runzo & Co., Inc. 
TUNG DD Stet a oe ck cube heweseneneaa 


Triat De Novo 
Right to challenge of findings without producing certified copy of 
the evidence before the Secretary in trial de novo, Spano v. West- 
OPE OTe OES GO Fh Fe RO Ossie ctee nc cc kecsacducscewccu~ 


PRACTICE AND PLEADING 
Conduct of trial de novo, American Fruit Growers, Inc. v. 8S. T. Runzo 
De Cette Ad, NE KOR awe c cenensuccacduwaccacdenceea< 


REPARATION 
FaiLureE To AccEPT AND Pay FoR THREE SHIPMENTS 
Where complainant and the respondent entered into a contract for 
the sale by the former to the latter certain produce, and respon- 
dent failed and refused to accept the deliveries of three shipments 
tendered by complainant or to pay drafts therefor, but accepted 
and paid for one shipment of the produce, this being a partial per- 
formance by respondent, the Court held, that (1) while the Statute 
of Frauds was not specifically pleaded, this transaction is not 
within the Statute of Frauds; (2) since the contract, being 
sightdraft f.o.b., did not provide for inspection, respondent had 
no such right at the time requested; (3) respondent’s failure and 
refusal to accept and pay for the three shipments in question were 
in violation of section 2 of the act and, therefore, complainant is 
entitled to the amount of the loss sustained on the resale of the 
shipments, minus a credit for excess containers furnished by respon- 
ent, plus interest and attorneys’ fees, Lerman Bros. (U. S. D. C., 
NR ese cia cig a eine Bad creed ba neem aan eeaaans 
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10 A.D. COURT DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
RULES OF PROCEDURE 


Power oF SECRETARY TO ADOPT AND PROMULGATE 
There is no question that the Secretary of Agriculture, being the head 
of an administrative agency, had inherent power to adopt and 
promulgate rules of procedure, which have the force and effect of 
law, providing they are reasonable, American Fruit Growers ». 
Runse & Ca: €U.. om. Be C.. We Be Pie 6 nooks San cus saasauess 


SECRETARY OF AGRICULTURE 


Power of, to adopt and promulgate rules of procedure, American Fruit 
Growers, Inc. v.S. T. Runzo & Co., Inc. (U.S. D. C., W. D. Pa.)-.----- 


STATUTE OF FRAUDS 
Transaction held not within purview of Lerman Bros. (U.S. D. C., D. C.)_. 


STATUTES 


CONSTRUCTION AND INTERPRETATION 
Ascertaining Intent of Act 
If Congress intended that a right to appeal did not exist, where 
the Secretary entered a reparation order by default, it would 
have been so provided, American Fruit Growers v. Runzo 
& Ce. Cl BR Be Gi We ie De ons cercsncetccncovcouu 
Construction of Words in Common Use 
It is a cardinal rule of statutory construction that unless the context 
indicates otherwise, words of common use are to be given their 
ordinary and generally accepted meaning, Spano v. Western 
Pralt Goawerss Ge ©. Be CO einen cnc ce xnnanndieeamnes 
Liberal construction of Federal Rules of Civil Procedure, American 
Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. (U. S. D. C., W. D. 
WE aac Seamdidcectaees aundaeen ua ueods Maueedeneaneeaaeaa 
Reading the Act as a Whole 
It is necessary to read the Act as a whole to determine the intent of 
Congress relative to the appeal provisions, American Fruit Growers 
e Russo & Ge, OU. BEE Cl, We Be Pisin kee 


TRIAL DE NOVO 


CHALLENGE oF FINDINGS OF SECRETARY IN 
Under the Perishable Agricultural Commodities Act which provides 
for an appeal to a Federal court from a reparation order made by the 
Secretary of Agriculture, that the suit in the court should be tried 
de novo, and that the findings of fact and orders of the Secretary 
should be prima facie evidence of the facts stated therein, a party 
appealing from an award of the Secretary has a right to challenge the 
findings for lack of evidence without first producing a certified copy 
of the evidence submitted to the Secretary since the act does not 
declare that the trial shall be de novo on the evidence submitted 
before the Secretary, Spano v. Western Fruit Growers, 83 F. 2d 150- - 
MEANING OF 
“Trial de novo” is generally held to mean a trial anew of the entire 
controversy, including the hearing of evidence as though no previous 
action had been taken, Spano v. Western Fruit Growers, 83 F. 
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Perishable Agricultural Commodities Act, 1930—Continued 
TRIAL DE NOVO—Continued 


Pieapincs Upon Wuicu Conpvuct or, SHALL PrRocEED Page 
The action in the district court shall be a trial de novo and shall proceed 
in all respects like all other civil suits for damages, except that the 
findings of fact or order or orders of the Secretary shall be prima 
facie evidence of the facts therein stated. Such petition and 
pleadings, certified by the Secretary upon which decision was made 
by him upon filing in the district court, shall constitute the pleadings 
upon which said trial de novo shall proceed, subject to any amend- 
ment allowed in the district court. American Fruit Growers v. 
Buasods Go. 6U 6, DC, Ws os ER ooo oew se deecksncncdccene 257 


Wuat ConsTITUTES 

Trial de novo is generally held to mean a trial anew of the entire 
proceedings, including the hearing of evidence as though no previous 
action had been taken. This provision in the Act does not declare 
that the trial shall be de novo on the evidence submitted before the 
Secretary, nor that it shall be de novo on that evidence with the | 
right to introduce additional evidence; nor that it shall be de novo, 
except that the finding shall be prima facie of the facts and not 
subject to attack for lack of supporting evidence unless the evidence 
offered before the Secretary is produced in the trial. The act 
authorized a trial de novo as in other civil suits for damages with 
only one exception, and that is, that such findings and orders shall be 
prima facie of the facts therein stated. It establishes a rule of evi- 
dence and does not prevent any defense. American Fruit Growers 
euReo a OO. (UB. DUO W.w. WO) one ool cen cncdasccccn 257 
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CORRECTION NOTICE 
Reads Corrected reading 


marketing in use_______-- marketing and use. 


Adauet' 7 1000... i... September 19, 1950. 


A. N. Harper and Son 
v. George Rice and 


A. N. Harper and Son_--- 


Company. 
Mele Bae Bereta coek~ wccket Har. L. R. 
SOs tre Sea ea 305 
eter 322. 


The names of the following attorneys were omitted: 
Messrs. Richard S. Jones and Gene Mayfield, of 
St. Louis, Missouri, for petitioner. Messrs. Julius 
C. Krause and John F. McCarty for Production and 
Marketing Administration. Messrs. Glen J. Gifford 
and Earl J. Smith, Hearing Examiners. 

Decision by Thomas J. Flavin, Judicial Officer. 

Decided March 12, 1951... Decided March 5, 1951. 


CIOS en ose (1939.) 

34D By Fb S00 so 3 149 F. 2d 860. 

InreL. J. Teesdale v. Wash- L. J. Teesdale v. Wash- 
ington State Department, ington State Depart- 
ete. ment, etc. 

SA Ge ks 8 A. D. 615. 

Agriculture Marketing, ete. Agricultural Marketing. 

(Should be omitted.) 

(Transpose to line 32.) 

(Transpose to line 31.) 
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Reference to Cumulative Material of Agriculture Decisions 
(1942-1951) 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volume 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 (1946), 
6 (1947), 7 (1948), 8 (1949), 9 (1950), and 10 (1951), respectively: 


Citations in Agriculture deci- 


sions: Volume No. and Page 
Statutes, orders, etc_....-- 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 937; 6: 1194; 
: 7: 1243; 8: 1425; 9: 1533; 10: 1564 
Agriculture decisions - -_--- 1: 815; 2: 801; 3: 1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250; 8: 1434; 9: 1542; 10: 1575 
Court decisions.........-- 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 


7: 1255; 8: 1489; 9: 1546; 10: 1578 
Decisions overruled by Secre- 


tary of Agriculture.._...__-- 1: 819* 
Citations in Court decisions: 
Statutes, orders, etc....._- 2: 799; 3: 1182; 5: 938; 6: 1197; 7: 1248; 


8: 1431; 9: 1539; 10: 1572 


Appeals from Secretary’s deci- 

sions (actions for review by 
: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 
7: 1259; 8: 1445; 9: 1551 


° 
° 
Sc 
& 

' 

' 

' 

‘ 

' 

' 

' 

' 

‘ 

' 

‘ 

' 

' 

' 

' 

' 

' 

' 

' 

' 
_ 


Disposition of Appeals from 
Secretary’s decisions (ac- 
tions for review by courts)._... 1: 821; 2: 808;3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260; 8: 1447; 9: 1553 
Agriculture decisions cited by 
courts and other authorities... 1: 821;2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262; 8: 1448; 9: 1554 
Commodities involved in PACA 
IE nn cis ace nane 1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
; 7: 1264; 8: 1449; 9: 1555; 10: 1582 


Decisions and docket numbers 
arranged in consecutive order_ 


— 


: 823; 2: 811; 3: 1200; 4: 1031; 5: 953; 6: 1221; 
7: 1266; 8: 1451; 9: 1556; 10: 1584 

Docket numbers and decisions 
arranged in consecutive order- 


— 


: 825; 2: 813; 3: 1203; 4: 1034; 5: 956; 6: 1225; 
7: 1270; 8: 1455; 9: 1560; 10: 1588 


* HistoricaL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc.,1 A. D. 435, decided 
June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 819) as precedents because of 
lack of regulation requiring current assets to exceed current liability by at least 25 percent of average weekly 
purchases. Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard of financial 
qualifications has been promulgated. Jn re Albert Bree, 3 A. D. 255 (1944).—Ed. 


1746 








REFERENCE TO CUMULATIVE MATERIAL OF AGRI. DEC. 1747 


Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture decisions 

reported... 5... 


1942 PACA decisions 
hitherto unreported. 
1943 PACA decisions 
hitherto unreported. 
Agriculture decisions 
expleined: .....-+=< 
Agriculture decisions 
followed............. 
Court decisions fol- 
lowed! tg... a5 ce 
Court decisions: 
Court decisions pub- 
MAUNGe oS 


Court and Agricul- 
ture decisions dis- 
tinguished in___--_-_- 

Court and  Agricul- 
ture decisions ex- 
plained in..-.<..... 

Court and Agriculture 
decisions followed 


Cumulative Index-Digest and 
Subject-Index of decisions: 
Agriculture decisions - - - - _- 


Court decisions.........-- 
A study of the scope and nature 


of Agriculture Decisions— 
Statistical Index............ 


Volume No. and Page 


1: 829; 2: 815; 3: 1206; 4: 1037; 5: 959; 6: 1229; 
7: 1274; 8: 1459; 9: 1564; 10: 1592 


4: 1043; 5: 965 

5: 965 

2: 803; 3: 1190; 4: 1020 (distinguished) 
2: 803; 3: 1190; 5: 944 

3: 1190; 4: 1020; 9: 1545 


2: 821; 3: 1212; 5: iv—vi; 6: v-ix; 7: v—-xi; 8: 
x-xix; 9: 1728; 10: 1748 


7: 1254; 8: 1438; 9: 1545 
5: 944; 6: 1206; 7: 1254 
6: 1206; 7: 1254; 8: 1438; 9: 1545 


1: 836; 2: 822;3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1293; 8: 1483; 9: 1586; 10: 1613 

2: 870; 3: 1292; 5: 1027; 6: 1333; 7: 1371; 
8: 1586; 9: 1698; 10: 1734 


1: 850; 2: 882; 3: 1318; 4: 1119; 5: 1042; 6: 
1347; 7: 1400; 8: 1614; 9: 1744; 10: 1764 








APPENDIX B 


CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 


Avon Dairy Company ET AL. v. EisaMAn (D. C., N. D. Ohio, 1946), 69 F. 
Supp. 500. Denial of application to postpone effective date of Order 


Agricultural Marketing Agreement Act of 1937 


ALLEN v. Scumipt. ScHUMAN v. JAEGER (Cir. Ct., Waukesha Co., Wis., 
1951). Right of board of directors of co-operative association of pro- 
aupere to onstwote vin relerenditn. os 5 hc oo oes ccc ce enh nsence 10: 731 

BaByLoN MILK AND CreAM Company (Kass, CHARLES) v. CHARLES F. 
BRANNAN, SECRETARY OF AGRICULTURE OF THE UNITED States. (U.S. 

D.C. N. Y.) Ruling of Judicial Officer affirmed—Denial and granting 
of motions for summary judgment—Dismissal of complaint_--_- ----- 10: 1389 

BartLtey Farm Darry Co. ET AL. v. ANDERSON (C. C. A., 8th Cir., 1946), 157 

F, 2d 87. Legality and constitutionality of classification provisions of 


SN NR a a NI a oF 6: 611 
BaliLey Farm Darry Co. Et Au. v. Jones (D. C., E. D. Mo., 1945), 61 F. 
munpooe. “Classincation Of uk 5. 3.325 obese boc kdascees 5: 43 


Bawazs ET AL. (Avon Datry CoMPANY ET AL.) v. ANDERSON, SECRETARY 
OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. Supp. 612. 
Administrative law—Scope of judicial review of milk order issued by 
Secretary—Conclusiveness of findings made by Judicial Officer—Func- 
tion of interrogatories and production of records—Rules of Civil Pro- 
IND Rt ce Bo en Nace hk ned PE a mig nota aaaa mae 9: 665 


BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. (U. 8S. 
D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regulated under Order 
No. 75 as affecting interstate commerce—Commerce— Regulation of 
intrastate commerce substantially affecting interstate commerce- --_-_-- 9: 737 
Barron Coop. CREAMERY ET AL. v. WickarD (C. C. A. 7th Cir., 1944), 
140 F. 2d 485. Reclassification of milk downward as not authorizing 
a NMI ho os hus th ag Sas sn ae a ate ete tam eta 3: 692 
BreatTRicE CREAMERY COMPANY ET AL. v. ANDERSON (D. C., D. Kan., 
1947), 75 F. Supp. 363. Validity of Order No. 68—Inapplicability of 
de minimis doctrine—De novo hearing—Assailed findings supported by 


evidence—Failure to spread parity upon record___.....-------------- 6: 969 
CuHapMAN v. UniTEp States (C. C. A., 8th Cir. 1943), 189 F. 2d 327. Va- 
lidity of producer-settlement fund provisions of act......-.---------- 3: 819 


* Cumulative Index-Digest and Subject-Index of the court cases will be found in the December issue 
(No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292;5 A. D. 1027;6 A. D. 1333; 7 A. D. 1371; 8A. D. 
1586; 9 A. D. 1608; and 10 A. D. 17%44—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
CosGROVE ET AL. v. WickarpD (D. C., D. Mass., 1943), 49 F. Supp. 232. 

Bona fide producer—Findings of Secretary__.._..._.---------------- 2: 610 
Cru. v. Wickarp (C. C. A., 6th Cir., 1943), 137 F. 2d 406. Findings of 

fact by Secretary as to petitioner’s status as handler sustained - - - ---__- 3: 446 
CrRULL v. WicKarp (D. C., W. D. Ky., 1941), 40 F. Supp. 606. Scope of 

judicial review of Secretary's action................--...--...------- 3: 445 


CrysTaL LAKE Dairy Company v. CHARLES F. Brannan. (U.S. D. C., 
N. D. Ill., 1951). Validity of amendment to Order No. 41—Justiciable 
interest—Challenge of validity of amendment to Order No. 41—Lack of 
justiciable interest as not justifying institution of action—Limitation of 
judicial review of ruling of Judicial Officer—Actions of Secretary justi- 
fied by evidence—Compliance with requirements of notice of promulga- 
tion hearing—Evidence—Burden of proof showing unlawful action— 
Weinkios of oviddande by court... 2 o.oo cS sas Susie 10: 599 

DaIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INc. v. ANDERSON (D. 
C., N. D. N. Y., 1947). Order No. 27—Reclassification of milk—Inter- 
pretation of Article III, Section 2 (7)—-Meaning of term ‘‘delivery to a 
purchaser’’— Permissibility of classification based on plant movement 
rather than ultimate utilization—Stipulation by subordinate as to legal 
effect of admitted facts not binding upon Secretary or courts—Adminis- 
trative proceeding—lInapplicability of strict rules of evidence—Effect of 
failure to establish substantial injustice—Statutes—Consideration of 
exception to TEA: classifiestion:.. -. 2c... cseae boa See cesesaeceusanse 7: 43 

DaIRYMEN’S LEAGUE CoopERATIVE Ass’N, INc. v. BRANNAN, SECRETARY 
oF AGRICULTURE (U. S. C. A., 2d Cir., 1949), 173 F. 2d 57. Classi- 
fication of milk—Class II-A—Status of handler determined by location of 
approved plant—Element of III-D classification of milk—Inapplicabil- 
ity of III-D classification—‘‘Purchaser’’—Inapplicability of term used 
in regulation—Construction of phrase “not a handler’’—‘‘Handler,” 
meaning of phrase—Delivery of cream to handler—Divisions of cor- 
porations found not separate jural persons—Inapplicability of milk 
market administrator’s interpretation of regulation relative to manu- 
facturing plant as distinguished from distributing plant— Milk not sub- 
ject to III-D classification—Courts— Review by court of erroneous 
stipulation—Complaint of action of Judicial Officer not considered by 
court—Judicial Officer’s refusal to accept stipulation as final, approved 
by court—Duty of court relative to existing rights and obligations— 
Repudiation of agreed interpretation of regulation approved by court— 
Administrative law—Usage in reliance on administrative interpreta- 
tion—Estoppel—Choice of reasonable construction of regulation—Test of 
reasonable construction of regulation—Judicial review of validity of 
regulation— Reopening of proceeding—Wayward and vacillating admin- 
istration of regulation affecting third parties—Characterization by court 
of difficulties involved in administration of milk orders—‘‘ Multifarious 
ramifications’’—‘‘Supernatural powers’’—‘‘Fantastic proliferation” — 
"Vener maemo ee ee aerate 9: 152 

Exim Sprine Farm, Inc. Et AL. v. UNtrep States (C. C. A. Ist Cir., 1942), 
127 F. 2d 920. Co-operative associations— Handler, who is.__......... 3: 540 
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Farrview Creamery, Inc. v. WickarD (D. C., D. Maine, 1942), 42 F. 

Supp. 757. Calculating freight rates to determine allowances to 

PORRNRTT MIRIINY 12S os sh ohh ee ee 3: 608 
GRANDVIEW Darry, Inc. v. Jones, Wark Foop ADMINISTRATOR ET AL. 

(D. C., E. D., N. Y., 1945), 61 F, Supp. 460. Administrative law— Ju- 

dicial review— Market service payments—Inapplicability of doctrine of 

res judicata to decisions of administrative officers and boards-----_--- 5: 510 


GRANDVIEW Darry, INc. v. Jones, WAR Foop Apm’R, ETAL. (C.C.A., 2d 
Cir., 1947), 157 F. 2d 5. Disallowance of market service payments 
upheld— Conclusion—Findings—Substantial evidence___........----- 6: 390 
GREEN VALLEY CREAMERY, INC. v. UNITED STaTEs, ETAL. (C.C.A., Ist 
Cir., 1939), 108 F. 2d 342. Validity of Order No. 4—Construction of 
pe NMIONERE Ss... hei S 0 ae ee Sanka soe fads ows ce 3: 38 
GupcEL, Boyp v. L. 8. Iverson, Depury MARKET ADMINISTRATOR OF THE 
DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. GOVERNMENT 
(D. C. U.S., W. D., Ky. at Louisville, 1949), 87 F. Supp. 834. Dismissal— 
Action to enjoin milk market administrator from pooling milk—Lack 
of jurisdiction of court to entertain handler’s complaint—Exhaustion of 
administrative remedy under section 8c (15) of act—Failure to join 
Secretary of Agriculture as necessary and indispensable party—Effect of 
failure to prove allegation in complaint—Injunction—Suit to enjoin sub- 
ordinate of Secretary not maintainable—Justiciable right—Effect of com- 
mingling of producer’s milk with that of handler—Estoppel— Market 
administrator’s action not binding upon Secretary—Court decisions 
a Sila teh ee 2 AS a ee ee oe 8: 1406 
HocanssurG Mitk Company, Inc. v. JONES, WAR Foop ADMINISTRATOR 
(D. C., N. D., N. Y., 1946). Order No. 27—Reclassification of milk— 
Burden of proof as to validity of market administrator’s action—Admin- 
istrative law—Evidence—Weight of evidence—Limited authority of 
court to review Secretary’s action—Effect of failure to protest undue 
Gmiay-en mneking rociagsinenten.... . 25. 20s. 5S ele co cecs nce 6: 1036 
Hoop & Sons (H. P.) v. Untrep Startss, 307 U.S. 588, 83 L. ed. 1478 (1939). 
Admendment of milk order—Finding as to base period—Use of postwar 
period—Unavailability of statistics for prewar period—Validity of 
referendum—Right to vote—Vote by cooperatives— Equalization fund— 
Réinstatement of amended milk order—Finding as to effectuation of 
policy of act—Constitutional law—Due process of law—Validity of 
Mrnaationn wrevisione OF Grae. 3... 5 =. 2s Soo nn cece ele 7: 919 
Joun E. Rosasco CrEAMERIES, INc. v. CLINTON P. ANDERSON, Secretary 
of Agriculture of the United States (U. S. D. C., 8. D. N. Y. 1950). 
Parties—Dismissal of complaint for failure to substitute party__-_---_-- 9: 1054 
La VERNE Co-op Citrus Ass’N ET AL. v. UNITED StaTEs (C. C. A. 9th Cir., 
1944), 143 F. 2d 415. Exhaustion of administrative remedy__.-.._--- 3: 921 
New Enauanp Diaries, Inc. v. Wickarp (D. C., D. Vt., 1943), 51 F. 
Supp. 444. Order No. 4—Cooperative, when not a handler__-___..--- 3: 310 
New Yor«x Strate GuERNSEY BREEDER’s Co-op v. Wickarp (C. C. A., 2d 
Cir., 1944), 141 F. 2d 805. Limited character of judicial review of le- 
St MEE oct oo. oc OO temectgekaceeiersmnennicennaa ae 
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Ocpen Dairy Co. v. Wickarp, SECRETARY OF AGRICULTURE, ET AL. 
(C. C. A., 7th Cir., 1946), 157 F. 2d 445. Judicial review of War Food 
Administrator’s order—Order sustained and affirmed_-_--..---------- 6: 269 
PARKER ET AL. v. Brown (App. from U.S. D. C., S. D. Cal., 1943), 317 
U. S. 341. Jurisdiction of Federal courts—Suit to enjoin enforcement 
of state legislation—Suit in equity showing irreparable damage—Federal 
Anti-Trust Act—Marketing program under California Agricultural Pro- 
rate Act not within scope of Federal Anti-Trust Act—California Agricul- 
tural Prorate Act not in conflict with Agricultural Marketing Agreement 
Act of 1937—Regulation of state industry of local concern—Restrictions 
imposed by state program upon intrastate sales as not violative of com- 
merce clause—Effect of Federal inaction upon state regulation of 
commerce—State regulation affecting interstate commerce sustained 
upon consideration of all relative facts and circumstances—Supreme 
Court may take judicial notice of available data of raisin industry in 
California—Effect of state program on interstate commerce in absence 
of adoption of marketing program by Secretary of Agriculture—Supreme 


COunt CRIN CIEE oo 5 on ou a ceca ewancaneers 10: 421 
ParKER v. UNITED States (C. C. A., Ist Cir., 1946), 153 F. 2d 66. Civil 

contempt— When contemnor released by discharge in bankruptcy------ 6: 862 
ParRKER v. UNITED StaTEs ET AL. (C. C. A., Ist Cir., 1942), 126 F. 2d 370. 

Corporations— Injunction— Contempt... .......-------------------- 3: 45 
ParKER v. Unite StaTEs ET AL. (C. C. A., Ist Cir., 1942), 129 F. 2d 374. 

Corporations—Contempt—Discretion of court....-.---------------- 3: 61 
PaRKER v. UNITED StaTEs ET AL. (C. C. A., Ist Cir., 1943), 185 F. 2d 54. 

Corporations—Contempt—Compensatory fine_..-..----------------- 3: 65 
QuEENSBORO Farm Propucts, Inc. v. Wickarp (D. C., E. D. N. Y., 1942), 

47 F. Supp. 206. Order No. 27—Use classification -_....-.-.-------- 3: 212 
QuEENSBORO Farm Propucts, Inc. v. Wickarp (C. C. A., 2d Cir., 1943), 

137 F. 2d 969. Order No. 27—Use classification -.......----------- 3: 220 
RENKEN Darry Co. (M. H.) v. Wickarp (D. C., E. D. N. Y., 1942), 45 

F. Supp. 332. Order No. 27—Market service payments__...--------- 3: 316 
REeNKEN Darry Co. (M. H.) v. Wickarp (D. C., E. D. N. Y., 1942), 47 

F. Supp. 212. Order No. 27—Use classification. .....--..----------- 3: 321 


RoBERT ET AL. v. RicHarpD D. Apuin, Referendum Agent, U.S. Department 
of Agriculture and Federal Milk Market Administrator of the Lowell- 
Lawrence Federal Milk Marketing Area. (U.S. D. C., D. Mass. 1950) 
Motion to dismiss granted for lack of jurisdiction—Secretary of Agricul- 
ture indispensable party—Actions of market administrator within dis- 
cretion of Secretary—Actions of market administrator as agent of 
SOGROGR En ont os oo tat ae wae cea aa aee ae eae ame ee 9: 1384 
Sauquoit VALLEY FarRMERS CooPERATIVE, INC. v. Wickarp (D. C., 
N. D. N. Y., 1942), 45 F. Supp. 104. Strict compliance with prescribed 
IRENE ooo cece ce whan costes koaeetecueueae snes ase eeee 3: 684 
SHAWANGUNK Co-op. Darriss, INc. v. Jones (D. C., 8. D. N. Y., 1945), 
59 F. Supp. 848. Accounting by handler for milk received from 
MNGUMMONE: <0. 2 3 a ca racaas waa cemadn au aeeae eda ae 5: 124 
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SHAWANGUNK Co-op. Darriss, Inc. v. Jones ET aL. (C. C. A., 2d Cir., 
1946), 153 F. 2d 700. Accounting by handler for milk received from 


SOM SD fo hn a Ne Oo es 5: 576 


SHAWSHEEN Darry, INc. (D. C., D. Mass., 1942), 47 F. Supp. 494. Claims 


against milk handler provable in bankruptcy_-_--_------------------- 3: 619 


Spracue Dairy Company ET AL. v. ANDERSON (U.S. D.C., N. D. IIL, 1946). 
Validity of Order No. 69—Promulgation hearing record—Substantial 
evidence—Inclusion of contested county and townships in marketing 


STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE (U.S. D. C., D. 
Columbia, 1949), 82 F. Supp. 614. Order No. 4—Invalidity of coopera- 
tive payment provisions—Stay order—Producers’ right to maintain 
class action to restrain Secretary against diversion of funds from produc- 
ers’ pool—Action—Right to sue where encroachment is slight—Right 
to sue where expense of litigation is borne by another party—Power of 
court to set aside action of Secretary—Broad powers of Secretary not 
unlimited and his wide discretion not untrammeled—Lack of power of 
administrative agency to take property of one person for benefit of another— 
Words and phrases—Construction and meaning of word ‘‘Incidental”— 
Application of meaning of word “Incidental relative to term ‘not 
inconsistent’’—Administrative construction of statutes—Legislative his- 
tory of provision of act relative to deductions for payments to cooperative 


IR ioeBa a tek ea OEE a ee as a Ba eet: 8: 637 
Stark ET AL. v. Wickarp (U.S. D. C., D. Columbia, 1944), 136 F. 2d 786. 
Standing of milk producer to seek court review of Secretary’s order___- 3: 140 


STARK ET AL. v. WICKARD (Cert. to U. S. C. A., D. Columbia, 1944), 321 
U. S. 288. Right of producer to obtain court review of Secretary’s 


TiTusvILLE Darry Propucts Co. v. ANDERSON, SECRETARY OF AGRICUL- 
TURE (U.S. D. C., W. D. Pa., 1945), 77 F. Supp. 232. Order No. 27— 
Eivdence—Termination of status as handler__.._._.__.-.----------- 8: 1211 


TirusviILLe Dairy Propucts Co. v. BRANNAN, SECRETARY OF AGRICULTURE 
(U.S. C. A., 3rd Cir., 1949), 176 F. 2d 332. Certiorari denied, 338 U.S. 
905. Order No. 27 not regulation of arbitrary nature— Status as handler 
under Order No 27—Regulation of shipments current in or affecting 
interstate commerce under Order No. 27—Status as handler subject 
to approval by Department of Health under Order No. 27—Judicial 


Officer’s decision holding status of petitioner as handler, affirmed - - - --- 8: 1216 
UniTep States v. ADLER’s CREAMERY, INc. (C. C. A. 2d Cir., 1939), 107 

PE. PREMEOY WN NE a sae enn daw amanedeecun ss 3: 1020 
Unitep Srates v. ApLER’s CREAMERY, INc. (C. C. A. 2d Cir., 1940), 

110 F. 2d 482. Injunction—Collection or payment of money--------- 3: 1027 


Unitep States v. BorDEN Company ET AL., 308 U. S. 188. Provisions 
of Federal Anti-Trust Act not impliedly repealed by Agricultural 
Marketing Agreement Act of 1937—Provisions of Federal Anti-Trust 
Act not modified by Capper-Volstead Act—Court decision distin- 
AM ag Ao ny a omenin eee rene Gud ORE eee re eeaee 9: 740 

Unitep States v. Buriinaron Sanitary Mitk Company, Inc., 

(U. 8. D. C., E. D. Wisconsin, 1944). Exhaustion of administrative 
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UniTEp States v. Etm Sprine Farm, Inc. et au. (U. 8S. D. C., Mass., 
1942), 38 F. 2d 508. Cooperative associations—Handler, who is_______ 3: 532 


UniTED STATES v. GREEN VALLEY CREAMERY, INc. (U.S. D. C. D. Mass., 
1945), 59 F. Supp. 153. Civil contempt—Effect of discharge in bank- 
ruptcy upon collection of compensatory fine__...-.----------------- 6: 860 

UNITED States v. H. P. Hoop & Sons, Inc. Et au. (U.S. D. C., D. Mass., 
1939), 26 F. Supp. 672. Validity of Order No. 4—Constitutionality of 
Agricultural Marketing Agreement Act of 1937— Stare Decisis—Consti- 
tutional law—Delegation of legislative power—Due process of law— 
Finding as to base period—Country plant—Equalization fund—Inter- 
S1RLA COTRUNINIOD ass co ica cgviieninnusinsciaeeaeauatonaeladesa 7: 905 

UniTED StaTEs v. HoGANSBURG MILK Company, Ine. (D.C.,N.D.N.Y., 
1944), 57 F. Supp. 297. Administrative law—Effect of failure to ex- 
haust administrative remedies—Market administrator’s determination 


as to amounts due from handler to producer’s settlement fund_-_---_-_- 6: 1034 
UniTEpD StaTEs v. LEvINE (D. C., N. D. N. Y., 1942), 129 F. 2d 745. 
Conviction of employee of market administrator of accepting bribe__-_ 3: 615 


UniTEp States v. Martin (U.S. D. C., D. Mass., 1948). Civil contempt 
proceedings—Effect of amendment of Secretary’s order subsequent to 
injunction: jngaMOne. = 2-2 4525552222535 Sodan sae sotdasease eee 7: 494 

Unitep States v. MARYLAND & VirGintA MILK Propucers’ Ass’N, INc. 
ETAL. (U.S.C. A., D. Columbia, 1950), 179 F. 2d 426. LIllegality of 
price-fixing under Sherman Anti-Trust Act—Combination tampering 
with price structures unlawful under Sherman Anti-Trust Act—lIl- 
legality of ‘full supply” contracts—Immateriality of amount of inter- 
state trade involved in violation of Sherman Anti-Trust Act— Violation 
of Sherman Anti-Trust Act by cooperative association—Violation of 
Sherman Anti-Trust Act by cooperative association in absence of order 
or marketing agreement—Criminal law—Sufficiency of indictment for 
violation of Sherman Anti-Trust. Act....................-..---...- 9: 1518 

Unitep States v. MARYLAND & VirGINIA MILK Propucers’ Ass’N, INc. 
ETAL. (U.S. D. C., D. Columbia, 1950), 90 F. Supp. 681. Grant and 
denial of motion for judgment—Activity not constituting conspiracy 
to fix prices in violation of Sherman Anti-Trust Act—Evidence failing 
to establish conspiracy in violation of Sherman Anti-Trust Act—Legality 
of ‘full supply’? contracts under Sherman Anti-Trust Act—Aim of 
Federal Anti-Trust Laws—Marketing agreements—Exemption from 
Anti-Trust Laws—Administrative law and procedure—Judicial review of 
Secretary’s action in adjusting milk prices—Illegality of ‘“‘full supply” 
contract under Sherman Anti-Trust Act in absence of submission to 
regulation by Secretary—Violation of Sherman Anti-Trust Act by coop- 
erative association— Evidence failing to establish violation of Sherman 


PUNE BBG ROU ice cis Swe Soa Seen eae eae 9: 1498 
UnitTEp States v. RIDGELAND CREAMERY Co. (D. C., W. D. Wis., 1942), 
47 F. Supp. 145. Exhaustion of administrative remedy ------------- 3: 626 


Unitep Srares v. Rock Roya. Co-Operative, INc. ET AL. (App. from 
U.S. D.C., N. D. N. Y., 1939), 307 U.S. 533, 59S. Ct. 993, 83 Lied. 1446. 
Constitutionality of act—Validity of Order No. 27__...-.----------- 2: 391 
Unitep Stratesv. RuzickaETauL. (C.C.A., 7th Cir., 1945), 152 F. 2d 167. 
Exhaustion of administrative remedy—Judicial review - - .----------- 5: 923 
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Unitep States v. Ruzicka ET AL., 329 U. S. 287. Distribution of enforc- 
ing authority between courts and Secretary of Agriculture___.-.-_-_- 5: 
Unitep States v. Tue TELLING-BELLE VERNON CoO., A CORPORATION, 
eT aL. (U. 8S. D. C., N. D. Ohio, 1948). Preliminary mandatory 
injunction—Compliance with milk order while its validity questioned_ 7: 
Unitep States v. Tirusv1ttE Darry Propucts Co. (D.C., W. D. Pa., 
1945), 63 F. Supp. 104. Mandatory injunction—Stay of adminstrative 
BRODIE  iconcc.Usdeawecses iu con cncacnuba ac skawarsesedeae se 5 
Unitep States v. TuRNER Darry Co. (C. C. A., 7th Cir., 1947), 162 
F. 2d 425. Court enjoining compliance with and restraining violation 
of milk marketing order—Right of government to mandatory injunction 
to compel payment of amounts due under milk marketing order— 
- Interlocutory order—Final decision..............-.-.-.-.-..--.--- a 
Unitep States v. Turner Darry Company (C. C. A., 7th Cir., 
1948), 166 F. 2d 1. Modification of judgment of lower court by 
appellate court—Filing of reports—Payment of sums due market admin- 
istrator—Exhaustion of administrative remedy—Finding of ascertain- 
ment and determination of parity price—Handler’s right to question 
constitutionality of legislation of administrative order—Power of court 
to determine validity of administrative order_.............--------- a 
Modification of its original opinion by Circuit Court of Appeals— En- 
forcement action—Right to stay of judgment— Exhaustion of administra- 
Sipe amines 40.4). Bw Tet Gal ag BORO) odin cn acmenscadacacwanacece 2 
UnitTep States v. UNIVERSAL MiLK Botte Service, Inc., et au. (U. S. 
D. C., S. D., Ohio, 1950), 85 F. Supp. 622. Denial of motions to dismiss 
indictments—Price-fixing—Violation of Sherman Anti-Trust Act— 
Illegality of price-fixing under Sherman Anti-Trust Act—Substantial 
effect on interstate commerce—Sufficiency of indictment under Sherman 
Anti-Trust Act—Effect of movement of commodity in interstate com- 
merce—Flow of fluid milk in price-fixing conspiracy as constituting 
interstate commerce—Sherman Anti-Trust Act—Order of Secretary of 
Agriculture as not granting immunity for conspiracy to fix prices—Suf- 
ficiency of indictment— Function of indictment and infromation - - -- --- 9: 
UNITED States v. WESTERN Fruit Growers, Inc., Et aL. (U.S. D. C., S. 
-D. Cal., 1940), 34 F. Supp. 794. Power of Federal court to protect its 
jurisdiction - _- ~~~ pit Rielle a icebrn ie metal ees re rl ee a ate 3 
UnitTEp States v. Woop Er AL. (D. C., D. Mass., 1945), 61 F. Supp. 175. 
Administrative law—Exhaustion of administrative remedy—Action to 
enforss compliance With OOUrtS. <5... <1. oo. ob ee cee este ccs scinue 5: 
UNITED States v, WRIGHTWOOD Dairy Company (C. C. A., 7th Cir., 1942), 
315 U.S. 110, 62S. Ct. 523, 86 L. ed. 726. Effect of intrastate commerce 
competition upon regulation of interstate commerce__._........----- 2: 
UnitTep States ». WriGHtTwoop Dairy Company (U.S. D. C., N. D. IIL, 
1942), 127 F. 2d 907. Powers of Secretary under act_.........----- 2: 
Voer’s Dairies, Inc. v. Wickarp (D. C., S. D. N. Y., 1942), 45 F. Supp. 
94. Producer, who is—Judicial review of administrative definition. _~. 3: 
WappinctTon MI Lx Co., Inc. v. Wickarp (C. C. A., 2d Cir., 1944), 140 F. 
2d 97. Order No. 27——Use classification................-.-------- : 
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Wawa Darry Farms, Inc. v. Wickarp (D. C., E. D. Pa., 1944), 56 F. Supp. 
67. Judicial review of Secretary’s ruling—No trial de novo________-- 3: 930 
Wawa Datry Farms, Inc. v. Wickarp (C. C. A., 3rd Cir., 1945), 149 F. 
2d 860. Validity of milk-receiving station differential.__.........___- 5: 716 


WEILAND (C. J.) AND Son Darry Propucts Company, INc. v. WICKARD 

(D. C., Wis. 1946), 68 F. Supp. 93. Judicial review of Secretary’s or- 

der—Overpayments—Variation in total butterfat tests_........____- 6: 162 
WESTERN Fruit Growers, Inc. ET AL. v. UNniTED States (C. C. A., 9th 

Cir., 1941), 124 F. 2d 381. Power of Federal courts to enjoin prosecu- 

tion: of Gintn enunt GONG 3. oo oss os eee cndeeeeneaoes 3: 437 
WeErTMILLER Dairy & Farm Propucts Co., Inc. v. WicKarD, SECRETARY 

oF AGRICULTURE (D. C., W. D. N. Y., 1944), 60 F. Supp. 622. Classi- 

fication of milk in accordance with its utilization at second plant- -_--- 5: 845 


WETMILLER Datry & Farm Propucts Co., Inc. v. Wickarp (C. C. A., 2d 
Cir., 1945), 149 F. 2d 330. Reclassification of milk by Secretary—Ef- 
fect of market administrator’s acquiescence in III-A classification__-_ 6: 730 
Waitinc Miik Company v. BRANNAN, SECRETARY OF AGRICULTURE (U. 
8. D. C., D. Mass., 1949). Ruling of Judicial Officer relative to butter 
provision of Order No. 4 sustained by district court—Interpretation of 
butter provision of Order No. 4—Consideration of rationality of price 
schedule—Resort to administrative history—Policy of butter provision 
of Order No. 4— Interpretation of reporting and payment provisions of 
Order No. 4 not inconsistent—Permissibility of segregation of churned 
butter under Order No. 4—Claim of estoppel not well founded—Type 
of retroactive ruling relative to Order No. 4 inevitable in judicial process 8: 1310 


Agriculture and Markets Law of N. Y. 


Hoop & Sons, Inc. (H. P.) ». Du Monon (Cert. to S. Ct. of N. Y., Albany 
Co., 1949), 336 U. S. 525. Commerce—Lack of power of State of New 
York to deny to interstate milk dealer additional facilities—Constitu- 
tional law—Constitutionality of regulation of production and distribu- 
tion of milk— Public health and welfare—Lack of power of State to pro- 
6 mote its economic advantage by burdening of interstate commerce— 
Lack of power of State to accord its consumers preferred right of pur- 
chase—Relationship between intrastate and interstate activities— 
Absence of congressional action—Lack of power of State to advance its 
commercial interests by curtailing movement of articles of commerce— 
Health and safety of people—Lack of power of State to regulate article 
of interstate commerce—Lack of power of State to suppress competi- 
tion— Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of State— Power of 
Congress to curtail shipments of milk in interstate commerce— Lack of 
power of State to impose restraint on interstate commerce—Agricultural 
Marketing Agreement Act of 1937—Policy of Congress with reference to 
interstate flow of milk—State limitation on export of milk prohibited by 
Agricultural Marketing Agreement Act—Object of Federal program— 
Court decisions compared and distinguished__..__.....------------- 8: 453 
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Boarp OF TRADE OF Kansas City, Mo. ef au. ». Miuuiaan, U.S. Arry. er is 
AL. (D. C., W. D. Mo., 1936), 16 F. Supp. 859. Constitutionality of x 
Commodity Exchange Act—Interstate commerce—Adoption of neces- ve 
sary and convenient means by Congress to exercise its powers—Due 
SINAN 5 2 Sa Se ee ss Seca ees oe elas 8: 97 

Boarp oF TRADE or Kansas City, Mo. Er Au. v. Miturean, U.S. Arry. 

ET AL. (C. C. A., 8th Cir., 1937), 90 F. 2d 855. Constitutionality of 
Commodity Exchange Act—Purpose of act—Evidence—Presumption 
of constitutionality of statutes— Presumption as to performance of duty 
by public officials—Interstate commerce—Freedom of contract—Injunc- 
Ne 8 So a ees ia Re 8: 102° 


Boarp oF TRADE OF THE CiTy oF CHICAGO ET AL. v. OLSEN (U.S. D. C., 
-N. D. Ill, 1923), 262 U. S. 1, 48 S. Ct. 470, 67 L. ed. 839. Constitu- 
Inne NIN Nh Sa age rr lg aa tS 9 el a aad 2: 422 
Irnvina WEIs AND CoMPANY ET AL. v. BRANNAN, SECRETARY OF AGRICUL- 
TURE (U.S. C. A., 2d Cir., 1948), 171 F. 2d 232. Suspension of registra- 
tion and trading privileges of futures commission merchant and floor 
broker— Requirements of act relating to written records—Concealment 
and evasion of provisions of act relating to written records—Duty of 
Government inspectors—Administrative law—Review of act by appellate 
court as to appropriate punishment—Limitation of judicial review of 


remedies or penalties— Effect of violation of act by partner upon partner- 
Ne irc Mh ce hie 7: 1236: 


Moorse v. CutcaGo MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 0. 
Boarp oF TRADE oF City or CuicaGo BT AL. (C. C. A., 7th Cir., 1937), 
90 F. 2d 735. Constitutionality of Commodity Exchange Act—Inter- 
state commerce—Congressional findings—Purpose of act—Prohibition 
of wild forms of speculation—Duty of Circuit Court of Appeals relative 
to Supreme Court decisions in determining constitutionality of statute __ 8: 88 
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peteéh of eminnett 2050s Jess A eee Se See 9: 758 
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ist Cir. 1949), 176 F. 2d 98. Right of buyer on an f. o. b. acceptance final 
basis to reject commodity because of fraud—Right of buyer on an f. o. b. 
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modities Act—Failure to notify seller of rejection of produce within 
limitation period as constituting acceptance—Supremacy of Federal 
over State statute________-_- eRe SE Le can Scat ae en Oeraee 

SAWYER ET AL. v. PASKOFF ET AL.; SAME v. PEISAKOFF ET AL. (D. C., W. D. 
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